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FAMILY AND MEDICAL LEAVE ACT OF 1989

AprIL 13. 1989 —Ordered to be printed

Mr. Hawkins, from the Committee on Education and Labor,
submitted the foilowing

REPORT

together with

MINORITY, SUPPLEMENTAL, ADDITIONAL, AND INDIVIDUAL
VIEWS

[To accompany HR 770 which on February 2, 1589, was referred jointly o the Com-
mittee on Education and Labor and the Committee on Post Office and Civil Serv-
1ce]

[Including cost estimate of the Congressional Budget Office]

The Committee on Education and Labor, to whom was referred
the bill (H.R. 770) to entitle employees to family leave in certain
cases involving a birth, an adoption, or a serious health condition
and to temporar; medical leave in certain cases involving a serious
health condition, with adequate protection of the employees’ em-
ployment and benefit rights, and to establish a commission to study
ways of providirg salary replacement for employees who take any
such leave, having considered the same, report favorably thereon
with an amendment and recommend that the bill as amended do
pass.

The amedment appears immediately preceding the Section-by-
Section Analysis.

SUMMARY OF PURPOSE

The purpose of this legislation is to entitle =mployees to family
leave in cases involving the birth, adoption or placement for foster
care of a child or upon the serious health condition of a child or
parent. It also seeks to provide temporary medical leave to employ-
ees in cases involving the inability to perform the functions of
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one’s position because of a serious health condition. The bill pro-
vides employment and benefit protection to employees during the
leave period. The bill also establishes a commission to study the ef-
fects of such leave, particularly on smali businesses.

INTRODUCTION

H.R. 770 addresses a profound change in the composition of the
workforce that has had a dramatic effect on famihes. Sixty percent
of all mothers are currently in the labor force, which is three times
what it was thirty years ago. In the great majority of families
today, all of the adult members work. The role of the family as pri-
mary nurturer and care-giver has been fundamentally affected by
a new econcmic reality. Families are struggling of find a way to
carry out the traditional role of bearing and caring for children
and providing the emotional and physical support to their members
during times of greatest need. Whew families fail to carry out these
critical functions, the societal costs are enormous.

In order to .elp families cope with the new work place reality,
H.R. 770 establishes a minimum standard that assures employees
the availability of unpaid leave with job protection under special
circumstances. It makes available to employees, up to 10 weeks of
leave over a 2-year period, to care for a newly born or adopted
child, or to care for an employee’s child or parent with a serious
health condition. Employees are also able to take up to 15 weeks a
year of leave if they are unable to perform their jobs because of a
serious health condition.

The adjustments this legislation may sometimes require of em-
ployers are offset by savings i.. medical and child care costs as well
as the broad societal benefit of strengthened families. Employers
also benefit directly from the retention of loyal .nd skilled employ-
ees, including savings on recruitment, hiring, and training costs
and improved employee morale. Finally, the bill will help reduce
the cost to both government and private charities of picking up the
pieces when families fall apart.

An unpaid leave requirement is a cost-effective means of dealing
with the essential concern of helping families to survive. H.R. 770
is basea on the belief that if families are to continue performing
their care-giving role, t":e minimum standards for family and medi-
cal leave eswablished 1n the bill are essential.

COMMITTEE ACTION

Legislative actiun in the 101st Congress

On February 2, 1989, Representatives William Clay (D-Missouri),
Marge Roukema (R-New Jersey) and Patricia Schroeder (D-Colora-
do) introduced H.R. 770, the Family and Medical Leave Act. The
bil! was referred jointly to the Committee on Education and Labor
and the Committee on Post Office and Civil Service. H.R. 770 has
been cosponsored by more than 150 “embers of Congress.

On February 7, 1989, the Education and Labor Subcommittee on
Labor-Management Relations held a legislative hearing on the
Family and Medical Leave Act. Testimony was presented by the
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General Accounting Office, interested individuals, academics, union
officials and business representatives.

The Subcommittee on Labor-Management Relations met to
mark-up the bill on February 28, 1989. H.R. 770 was favorably re-
ported, without amendment, by a vote of 11 to .

On March 8, 1989, the Committee on Education and Labor or-
dered H.R. 770, as amended, favorably reported by a vote of 23 to
12. The Committee approved amendments to extend coverage of
the bill to include employees of the U.S. Congress and to create
special rules to address the unique situation of public elementary
and secondary school teachers and other clarifying amendments

In the Senate, a similar bill, S 345. was introduced by Senator
Christopher Dodd (D-Connecticut) on February 2, 1989 The bill was
referred to the Committee on Labor and Human Resources. The
Subcommittee on Childern, Family, Drugs and Alcoholism held a
legislative hearing on S. 345 on February 2, 1989. Testimony was
preser:ited by interested individuals, acadermics, state officials and
business representatives

Legislative action in the 98th, 99th and 100th Congresses

Prior to the introduction of family and medical leave lcgislation,
the Select Committee on Children, Youth, and Families, during
1984, conducted a comprehensive investigat:on of the issues involv-
ing families and child care. The Select Committee issued a report,
entitled ‘“Families and Child Care Improving the Options’, based
upon the testimony of 160 witnesses at hearings held across the
country The Select Committee unanimously recommended that
Congress review improving current leave pohcies, inuiuding the
issue of job continuity.

On April 4, 1985, Representative Patricia Schroeder intrcduced
H.R 2020, the Parental and Disability Leave Act of 1985 H.R 2020
required that employees be allowed parental leave in cases involv-
ing the birth, adoption or serious illness of a child and temporary
disability leave in cases involving the inability to work due to non-
occupational medical reasons. The bill was referred jointly to the
Committee on Education and Labor and the Committee or. Post
Office and Civil Service.

The Education and Labor Subcommittees on Labor-Management
Relations and Labor Standards and the Post Office and Civil Serv-
ice Subcomnniittees on Civil Service and Compensation and Employ-
ee Benefits held a joint oversight hearing on the issue of parental
and disability leave on October 17, 1985 Testimony was vresented
by individuals, government officials, public interest and civic orga-
nizations, academics, labor representatives and corporate officials.

On March 4, 1986, Representatives Clay and Schroeder intro-
duced H.R. 4300, the Parental and Medical Leave Act a bill to en-
title employees to parental leave in cases involving the birth, adop-
tion or serious health condition of a son or daughter and temporary
medical leave in cases involving the inability to work because of a
serious health condition. The bill superseded H.R. 2020 and was re-
ferred jointly to the Committee on Education and Labor and the
Committee on Post Office ad Civil Service.

On April 9, 1986, Senator Christopher Dodd introduced S. 2278,
the Parental and Medical Leave Act in the Senate. S. 2278 was
referred to the Committee on Labor and Hrman Resources
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The Post Office and Civil Service Subcommittees on Civil Service
and Compensation and Employee Benefits held a joint legislative
hearing on the bill on April 9, 1986. Testimony was presented by
Federal Government employees speaking as individuals, child care
experts and union representatives.

n April 22, 1986, the Education and Labor Subcommittees on
Labor-Management Relations and Labor Standards held a joint leg-
islative hearing on H.R. 4300. Testimony was presented by individ-
uals, child care experts, public interest organizations, union offi-
cials, and business representatives.

On May 8, 1986, the Subcommittee on Compensation and Em-
ployee Benefits, by voice vote, ordered H.R. 4300 favorably report-
ed. On June 11, 1986, the Committee on Post Office and Civil gerv-
ice, by a rollcall vote of 18 to 0, ordered H.R. 4300 favorably report-
ed (H. Rept. 99-699 part 1).

On June 12, 1986, the Subcommittee on Labor-Management Rela-
tions ordered H.R. 4300 favorably reported by a rollcall vote of 8 to
6 On June 24, 1986, the Commission on Education and Labor or-
dered H.R. 4300, as amended, favorably reported. An amendment
in the nature of a substitute, offered by Congresswoman Roukema,
was rejected by a vote of 13 to 19. An amendment in the nature of
a substitute, offered by Subcommittee on Labor-Management Rela-
tions Chairman Clay, was adopted by the Committee by a rollcall
vote of 22 to 10. The Committee favorably ordered reported H.P.
4300, as amended, by voice vot- ‘H. Rept. 99-669 part 2).

The Committee on Rules approved an open rule for floor consid-
eration of H.R. 4300 on September 17, 1986 (H Res 552). The 99th
Congress adjourned before any further action on H.k. 4300 was
taken.

On February 3, 1987, Representatives William Clay (D-Missouri)
and Patricia Schroeder (D-Colorado! introcuced H.R. 925, the
Family and Medical Leave Act, a bill to provide unpaid family
leave to employees upon the birth or adoption of a child or to care
for a seriously ill child or parent and temporary unpaid medical
leave for an employee’s own serious health condition The bill was
referred jointly to the Committee on Education and Labor and the
Committee on Post Office and Civil Service

Joint legislative hearings were conducted by the Committee on
Education and Labor Subcommittees on Labor-Management Rela-
tions and Labor Standards on February 25, and March 5, 1987. Tes-
timony was presented by members of Congress, interested individ-
uals, public interest and civic organizations, academics, union offi-
cials and business rep:esentatives.

On May 13. 1987, the Subcommittee on Labor-Management Rela-
tions favorably reported H.R 925 by voice vote. On November 17,
1987, the Committee on Education and Labor ordered H.R. 925, as
amended, favorably reported. The Committee approved an amend-
ment in the nature of a sukstitute to H.R 925, offered by ranking
subcommittee minority menber Marge Roukema (R-New Jersey),
and approved the bill as amended by the substitute, by a rollcall
vote of 21 to 11 with 1 member voting present All other amend-
ments to H.R. 925 were rejected

The Committee on Post Office and Civil Service Subcommittees
on Civil Service and Compensation and Employee Benefits held a
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legislative hearing on April 2, 1987 Testimony was presented by
the Office of Personnel Management, the General Accounting
Office, interested individuals, and Federal employze union repre-
sentatives The Subcomnuttee on Civi] Service approved H.R 925,
without amendment, by a vote of 3 to 0, on May 5, 1987 The Sub-
committee on Compensation and Employee Benefits approved H.R.
925, without amendmeat, by voice v ote, on May 19, 1987. The Com-
mittee on Post Office and Civil Se:vice ordered H.R. 925 favorably
reported, without amendment, by voice vote, on February 3, 1988.

In the Senate, a hill similar to the Family and Medical Leave
Act, S. 249, was introduced by Senator Christopher Dodd (D-Con-
necticut) on January 6, 1987. The bill was referred to the Subcom-
mittee on Children, Family, Drugs and Alcoholism and the Sub-
commitiee on Labor of the Cc.nmittee on Labor and Human Re-
sources. The Subcommittee on Children, Family, Drugs, and Alco-
holism held seven legislative hearings on S. 249; three in Washing-
ton, D.C. vn February 19, April 23, and October 29, 1987 and four
regional hearings on June 15 in Boston, Massachusetts, July 20 1n
Los Angeles, California. September 14 in Chicago, Illinois and Octo-
ber 13 1n Atlanta, Georgia Testimony was presented at each of the
hearings by Members of Congress, interested individuals, state and
local government officials, civic and advocacy organizations, aca-
demics, union officials and business representatives. At the end of
the 100th Congress, S 249 was brought before the full Senate for
consideration. After several days of debate, the bill was withdrawn
from consideration because of the failure to wia a cloture vote that
would nave ended a fillibuster against the bill

BACKGROUND AND NEED FoR LEGISLATION

Private sector practices and government policies have failed to
keep pace with recent economic and social changes that have sig-
nificantly intensified the tensions between work and family This
failure continues to 1mpose 8 heavy burden on tamilies, employees,
employers and society as a whole H.R. 770 provides a sensible re-
sponse tc the giowing conflict between work and family by estab-
hshing a right to unpaid family leave and temporary medical leave
for all workers.

The need for family leave

The United States has experienced what can only be character-
ized as a demographic revolution in the composition of its work-
force, with profound consequences for the lives of working men and
women and their families. Today, according to the ureau of Labor
Sta.istics, 96 percent of fathers and more than 60 percent of moth-
ers work outside the home. The participation of women 1n the
labor fcrce has risen from 19 percent in 1906 to more than 52 per-
cent today; 44 percent of the U S. labor force are now women. Be-
tween 1950 and 1980, the labor force participation rate of mothers
tripled The fastest growing segment of this group is comprised of
women with children under the age of 3. Over 52 percent of all
mothers with children under one year of age are now working out-
side of the home, up from 43 percent just 5 years ago and 32 per-
cent 10 years 1go. More than half of all children in two-parent fam-
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thes have both parents in ‘he work force The once typical family
where dad worked outside of the home to support mom and two
~hildren is found in only 37 percent of the Nation’s families

Equally dramatic is the unprecedented divorce rate of 50 percent
and the increase 1n out-of-wedlock births. which has left millions of
women to struggle as heads of households, supporting themselves
and their children. Women represant the sole parent in 16 percent
of all famihes. Eighty percent of all divorced mothers and 56 per-
cent of unmarried mothers work outside the home. The majority of
these women workers remain in female intensive. relatively low
paid jobs and are less likely than men to have adequate job protec-
tions and benefits. Each of these phenomena, which affect women
of all races, are most pronounced for black and other minority
women. Single women heads of households, who work full tinie in
the labor force. often cannot keep their families above the poverty
line.

Another demographic change relevant to the leave needs of all
employees, involves the growing number of elderly in our society.
Currently, more than 2.2 milhion family members provide unpaid
help to ailing relatives, the most common caregiver being a child or
spouse. About 38 percent of those caring for elderly relatives are
children, and 35 percent are spouses. The average age of persons
caring for elderly family members 1s 57 years.

Similarly, the percentage of adults in the care of their working
children or parents due to physical and mental disabilities 1s grow-
ing. There is a trend away from institutionalization, which has
been shown to ke cost ineffective and often detrimental to the
health and well-being of persons with mental and physical disabil-
ities. Although independent living situations a.e often preferable,
deinstitutionalization can result in increased care responsibilities
for family members. many of whom are also of necessity wage
earners. This trend toward home care is laudable because of the
strong benefits it provides to the health and well-being of families;
however, it can also add to the tension between work demands and
family needs.

The significance of these demographic changes is apparent.
Where men and women alike are wage earners, the crucial unpaid
caretaking services traditionally performed by wives—care of
young children, ill family members, aging parents—has become in-
creasingly difficult for families to fulfill. Yet these functions—phys-
ical caretaking and emctional support, are often performed best by
families. Indeed, in 1hany instances, only famihies can perform
them adequately. Society has long depended on the family to meet
these needs and being able to provide such care has supported and
strengthened families. Depriving families of their ability to raeet
such needs seriously undermines the stability of families and the
well-being of individuals, withk both economic and social costs. Yet
today, at a magnitude significantly greater than ever before, Amer-
lcan business requires the services of women and men alike
Modern families have made painful sacrifices to adopt to the needs
of business and to the demands of wage earning. Business must
make some modest accommodations to the needs of working fami-
lies, in order to preserve the most essential of the traditional func-
tions of the family.
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The testimony of individual working people before the Subcom-
mittee on Labor-Management Relations demonstrated the difficul-
ties faced by today’s working families. Over the past 4 years, the
members of the Subcommittee have heard testimony from work.ng
men and women who have been denied leave to care for newborn.
newly adopted or sick children or elderly parents

Mrs Beverly Wilkinson was working for a laige Atlanta based
corporation when she became pregnant with her first and only
child. She requested, and was granted. 5 weeks maternity leave
without pay and 2 weeks accrued vacation leave with pay During
her leave period, Mrs Wilkinson spoke with her office weekly and
there was never a hint that there would be a problem with her re-
instatement. However, the day before she was to return to work
she was informed that her position had been eliminated In testi-
mony before the Subcommittee she stated-

I was stunned. I felt betrayed I hzd invested five years
of my life in this company. I had helped (my department)
grow from a ten person division to a division of o.er forty
people . . . A woman should not have tv choose between
her job and becoming a mother and a couple should not be
punished for becoming a family . . . Qur government has
lost sight when 1t comes to the working fam:ly A« a work-
ing mother, I feel that I have very little representation on
this matter . We must bring our public polhicy in line
with current reality of the 1980’s when a two income
family 1s the norm, not the exception

Ms. Lorraine Poole, an employee of a large municipality, testified
to her heartbreak when she could not accept a long-awaited adop-
tive baby that had become svailable to her. Her employer had told
her that she would lose her job if she took time off from work to
receive th2 child and the adoptien agency would not place tne child
unless assured that she would take some time off to be with the
child. Ms. Poole was left with no choice but to decline the place-
menrnt.

Ms. Ins Elliet, described to the Subcommittee the difficulties she
faced as a ful'-time worker with a preschool aged son and a serious-
ly 1ll infant Her employer, a national corporation, had no family
leave policy. Ms. Elliot was offered a 90 day personal leave, without
pay or job protection, but she could not risk losing her position or
health benefits as the svie medical insurance carrier for her famly.
She concluded her testimony by saying ‘No parent should ever
have to be torn between nurturing their serioulsy ill child and re-
porting te work like I did ™

Ms. Joan Curry lost her job when she failed to balance the re-
sponsibilities of work and caring for an elderly parent to her em-
ployer’s satisfaction Ms Curry was a clerical worker for a major
university in the District of Columbia when her mother, who suf-
fers from Alzheimer’s Disease, moved from New York City to live
with her A novice at eldercare, Ms Curry had a difficult time find-
ing support help, a doctor and day care Because most of the serv-
ices she needed had office hours of 9 to 5, Ms. Curry frequently
needed to take long lunch hours and make personal calls during
her own working hours Though she had explained her situation to
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h 'r supervisor, Ms Curry was fired because her morning tardiness,
loag lunch breaks and personal calls (all done for the purpose of
obtaining proper care for her mother! were felt to be a negative in-
fluence on her coworkers. Ms Curry stated before the Subcommit-
tee:

I was experiencing the nightmare of wanting to do my
best. I wanted to provide the best reasonable care for my
sick mother and I wanted to provide top-quality productivi-
ty for my employer. Unfortunately I could not have both

.. The feeling of rejection and failure that stems from
bemng told to leave a job is an incredible strain, but the
fact that I could not afford to be out of work ... The
Family and Medical Leave Act would have given me the
time and reduced the stress in learning how to properly
handle my mother’s care. Most times, caregiving responsi-
bilities can not be carried out without the understanding
of an employer and the time off from work.

Men are equally at risk of losing their jobs when they request
family leave. Mr. David Wilt of York, Pennsylvania, told the Sub-
committee how he lost his job when he needed a few days of leave
to take his recently adopted 2-month-old daughter with Downs syn-
drome to Children’s Hospital in Washington, DC, more than 100
miles away, for major heart bypass surgery, Mr. Wilt, a baker, had
arranged with his employer to take 3% days off, but on the day
before his scheduled leave he was told if he left he would be fired.
Mr Wilt was unable to find another job and had no choice but to
stay home and takes care of his two handicapped children while
his wife was employed full time.

Stephen F Webber, a coal miner and member of the executive
board of the United Mine Workers of America, after describing his
union’s efforts to negotiate for family leaves, stated:

Caring for a seriously ill child presents special problems
to working miners Treatment centers for serious 1llnesses
such as cancer are often located in urban centers, forcing
families in rural communities to travel great distances. [
think in particular, of one coal miner I kno», whose child
has cancer, and who must travel nearly 40J miles round
trip each month from his rural home to take his child for
treatment at a medical center in Morgantown, West Vir-
gin a.

His testimony included other compelling examples, including
that of a miner whose 5-year-old son became comatose after chok-
ing on a piece of food and required 24-hour-a-day care, care that
the miner, a single parent and sole wage earner, had to provide or
arrange.

Experts who testified before the Subcommittee co'1firmed the 1m-
portance of family leaves Dr. Elearior S. Szanton, executive direc-
tor of the National Center for Clinical Infant Programs, testified:

While chi'dren require careful nurturing throughout
their developmeat, the formation of loving attachments 1n
the earliest months and years of life creates an emotional
“root system” for future growth and development How
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are these attachments formed? Through the daily feeding,
bathing, diapering, comforting and “baby talk” that are all
communications of utmost importance in beginning to give
the child the sense that life is ordered, expectable and be-
nevolent. . . . In short, these factors affect the baby’s cog-
nitive, emotional, social and physical development . . . Once
parents and babies do establish a solid attachment t> each
other, the transition to work and chilu care is likely to be
easier for parents .nd for the child. Parents who have cared
for their infant for several months are likely to understand
a good deal about their child’s unique personality and the
kind of caregiver or setting which will be most appropriate.
Babies, for their part, who have already begun the process of
learning to love and trust their parents are better able to
f(()irnl]—and to use—trusting, warm relationships with nther
adults.

Dr. T. Berry Brazelton, chief of the Child Development Unit at
Boston’s Children’s Hospital and associate professor of pediatrics at
Harvard, testified before the Subcommittee of the importance of
granting new perents leave for purposes of developing strong ini-
tial attachiments with their newborn or newly adopted baby, a proc-
ess which he refers to as “bonding”. He stated:

When parents are deprived too early of the opportunity
to participate in the baby's developing ego structure, they
lose the opportunity to understand the baby intimately
and to feel their own role in development. . . . We need to
prepare working parents for their roles in order to pre-
serve the positive forces in strong attachments—to the
baby and to each other. We certainly must protect the
period in which the attachment process is solidified and
stabilized by new parents. With the new baby, this is likely
to demand at least four months. . . . As a nation, we can no
longer afford to ignore our responsibilities toward children
and their families.

Meryl Frank, director of the Infant Care Leave Project of the
Yale Bush Center in Child Development and Social Policy, reported
to the Subcommittee on the 1986 conclusions and reccmmendations
of the Project’s Advisory Committee on Infant Care Leave. The Ad-
visory Committee echoed the views of Dr. Brazelton and Dr. Szan-
ton, and concluded that the ‘“infant care leave problem in the
United States is of a magnitude and urgency to require immediate
national action.” The Advisory Committee, whose members include
academics and professionals in child developmant, health and busi-
ness, recommended a 6 moncth minimum leave, with partial income
replacement for the first 3 months and benefit continuation and
job protection for the entire leave period.

The Subcommittee v'as also provided the recommendations of the
Economic Policy Council of the United Nations Association of the
United States of America [EPC]. During 1984, the EPC, which is
comprised of corporate executives, union presidents and academics,
studied the economic and demographic trends transforming the
family and the labor force and issued a report in December of 1985
of its findings, entitled “Work and Family in the United States' A
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Policy Initiative.” The EPC recommended a 6 to 8 week job protect-
ed maternity leave, w'th partial income replacement; a ¢ month
unpaid, but job protected, parental leave; job protected disability
leave for all wurkers; the provision of temporary cisability insur-
ance to all workers; and the establishment of a national cornmis-
sion on conternporary work and family patterns.

The extent of existing famuily leave pol:cies

Many aspects of family leave, particularly those relating to preg-
nancy and parenting, have been extensively studied. However
there is still no comprehensive study of the range of family leaves
provided by American businesses. Many employers provide ‘per-
sonal leave” which is available for family crises such as the serious
illness or death of a child or parent. Such leave is almost universal-
ly unpaid and discretionary. Employees scmetimes are able to use
vacation leave (a tenefit that is usually paid) at times of such
crisis. Only a small percentage of employers have policies providing
a leave specifically for purposes of caring ror ill-family members.

There has been considerable study of those aspects of family and
medical leave relating to pregnancy, maternity and less frequently,
paternity. Such leave has been the subject of litigation since the
early 1960’s, based upon constiutional claims and Title VII of the
Civil Rights Act of 1964, as won 2n workers sought equal treatment
in the work place. The amendment to title VII in 1978, by the
Pregnancy Discrimination Act [PDA], has had an especially signifi-
cant impact on the perception of women as wage earners and on
the availability and nature of both parental and medical leave.
Under the PDA, an employer is prohibited from discriminating on
the basis of pregnancy, childbirtl. and related medical conditions.
The PDA further provides that “women affected by pregnancy,
childbirth, or related meuical conditions shall be treated the same
for all employment-related purposes, including receipt of benefits
under fringe benefit programs, as other persons not so affected but
similar in their ability or inability to work.” 42 U.S.C. sec. 2000e-k.

This language requires that employers adhere to two basic prin-
ciples. First, they must permit physically fit pregnant employees to
continue to work just as any other physicaly fit employee would be
permitted to work (traditionally, women were terminated or placed
on mandatory unpaid leave early in pregnancy). Second, when a
woman becomes physically unable to work because of a complica-
ticn of pregnarcy or due to childbirth and the reccvery period fol-
lowing chidbirth, she is entitled to the same sick leave, disability
leave, health insurance or other benefit that is extended to other
employees who, because of a physical condition, are unable to
work.

The result has been that employers, to comply with the law,
permit pregnant women to work unless or until they are unabl» to
work and then provide whatever compensation or leaves they pro-
vide to other employees tempoiarily unable to work for medical
reasons. As a practical matter, many pregnant employees work
until they give birth and then are on medical leave (paid if the em-
ployer compensates other disabled workers or if there is a State
Temporary Disability Insurance program) for the physical recovery
period following childbirth (typically 6 to 8 weeks). Some employers
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provide an additional unpaid leave period itollowing disability to
allow a parent to stay home with a new baby This additional “pa-
rental leave”, if given. must, under Title VII. be available to par-
ents of either ser. (Equal Employment Opportunity Commission
[EEOC] Comphance Manual secaon 626.6. see .ilso. Ackermaa v
Board of Education of the City of New York. 387 F. Supp 76 (7th
Dist. N.Y. 1974).)

In response to the 1influence of the PDA, thousands of companies
have reevaluated their personnel practices and implemented poli-
cies responsive to the needs of their changed workforces In addi-
tien, the five States which provide temporary wage replacement
under a State temporary disability 1nsurance program (Cahfornia,
New Jersey, New York, Rhode Island and Hawail) now cover preg-
nancy and childbirth related work disabilities These longstanding
state programs have proven to be both successful and cost-effective
wage replacement systems for workers who are unable to perform
their jobs due to non-work related 1llnesses, injuries or other medi-
cal reasons.

Several recent studies on parental leave policies have been pre-
sented to the Subcommittee The National Council of Jewish
Women Center for the Child conducted a survey on leave policies
in 1987. The survey was conducted 1n 100 communities across the
country and included responses from: over 2000 employers of all
sizes. The NCJW study separated the experiences of emplovers
with fewer than 20 employees and those with 20 or more employ-
ees. The study found that 72 percent of women at firms of 20 or
more and 51 percent of women at firms with under 20 emplovees
receive a mimimun of & wezks of job protected med'cal leave for
pregnancy Almost 40 percent ot all of the surveyed emplovers also
provide an additional pe:iod of family leave to women. Although
the differences in the provision of medical leave for pregnancy
were significant ior smaller and larger employers, there was little
difference in tne provision of family leave between varying sizes of
employers

These studies supplement the findings of two earlier survevs
which focused on the policies of medium and large sized firms Cat-
alyst, a national non-profit research organization, conducted a
survey of the policies of Fortune 1500 companies and issued 1ts
Report on a National Study of Parental Leaves in 19%6. The Cata-
lyst survey focused only on the country’s largest companies, which
tend to provide more generous policies than employers generally.
Catalyst reported that 95 percent of the survey's respondents of-
fered shoft-term disability or medical leave during a worker’s (in-
cluding a pregnant worker's) period of inability to perform his or
her job; almost all with full or partial pay. 51.8 percent of the re-
sponding companies offered some unpaid leave to women for par-
enting (as distinct from the disability leave) and guaranteed their
right to return; 40 percent to the same job, nearly 50 peccent to a
comparable job. One third of these employers offered 4- to 6-months
leave and 7.2 percent offered over 6 months of family leave. De-
spite the apparent conflict with title VII of the Civil Rights Act,
only 37 percent of these companies extended parental leave rights
to fathers and often on a different (and less extended) basis than to
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mothers. Additionally, only 27.5 percent ot the respcnd-ats offered
benefits to workers who adopt children.

The Catalyst survey found that approximately 75 percent of the
companies granting family and medical leave reported the work of
employees on leave and a large percentage of the companies hired
temporaries to supplement their rerouting strategy or to fully take
over the absent employee’s wo.k. Significantly, 86.4 percent of the
respondents stated that previding leave and arranging to continue
benefits was relatively easy. As part of its report to corporations,
Catalys. recommended that companies provide disability leave,
with full or partial pay, and unp. d parenw:| leave for up to 3
months, with reinstatement to the same or comparable position
after they leave.

A survey of 1,000 small and medium sized firms, conducted in
1981 by Sheila Kamerman and Alfred Kahn of th> Columbia Uni-
versity Schooi of Social Work, provides an important companion to
the Catalyst study. According to Kamerman and Kahn, less than
40 percent of all working wormen received paid disability leave for
the six to eight week recovery period after chil 'birth. This figure,
which is far lower than the Fortune 1,509 figures repor‘ed by Cata
lyst, apparently reflects the fact that small and medium size em-
ployers are less likely to provide disability benefits. (These findings
may also r¢ “ct the earlier survey date of the Columbia Study,
which was undertaken much closer in time to the April 1979 effec-
tive date of the PDA tnan was the Catalyst survey; smaller employ-
ers may not yet have adjusted their policies ai the time of the first
survey.) Eighty-eight percent of the cc.npanies provided “r.ater -
ty"” leave, but only 72 percent formally guaranteed the same or
comparable job and retention of seniority.

The most recent study on parental leave *as conducted by the
Bureau of Labor Statistics and was issued April 4, 1989. The BLS
survey finds that 33 percent of employees working in medium ard
large private businesses are provided “maternity leave” and 16 per-
cent are covered by unpaid “patern’ty leave”’. Such leave ‘s defined
i1 the study as leave v care fc. a newborn child and does not in-
clude other kinds of lzave such as leave fur short-term disabilities
and paid vacation, waich also might be 1sed for this purpose. The
1988 survey provides representative data for thirtv one million
workers in private nonagricultural establishments with 100 or
more employees. 'I'hese figures represent virtually no change from
a similar study conducwed by BLS in 1386. The study shows that
since 1986 there has been no increase in the number of employers
providing parental leaves.

The BLS study also finds that only 5 perce.. of employees are
covered by flexible benefit or cafeteria plans. These figures clearly
refute the argument that the “recent trend” toward cafeteria style
benefit plans make FMLA unnecessary. Such plans, according to
the most recent data, cover at most 1.e in twenty workers.

These studies taken togethe- : .cicate that while many employers
permit parental leaves. a substantial percentage of employers of all
sizes have yet to adopt such policies. They show that while many
employers have found providing such leave makes good business
sense, there remains a significant need for a minimum standard
on family und medical le.ve.
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7.1e need for temporary medical leave

The need for a temporary medical leave policy arose long before
the fundamenta' changes in the workforce previously discussed.
W.rkers and their families have always suffered inordinately when
fied for medical reasons. However, the changed demographics
have dramatically added to the harm caused by the lack of such a
policy. The traditional family which depended on the salary of a
sole wage earner was and is severely affected by the loss of the ill-
worker's job. But while this family has traditionally had a second
parent available to help raeet such emergencies, today a new class
of workers exists without such backup support: single heads of
household, who are predominately women workers in low-paid jobs.
For these women anc their children, the loss of the women’s job
when she is sick can h ve devastating consequences.

A poignant example of the harm inflicted when a serioucly i:l
person 1s fired was recounted at the Subcommittee hearings by
Frances Wright. Despite 10 years of exemplary service as a retail
manager of a clothing store in Virginia, she was fired after devel-
oping cancer of .he colon. She initially needed 3 months off for sur-
gical procedures. Later, although she made every effort to accom-
modate the employer's needs by scheduling chemotherapy ireat-
ments on weekends (keeping work loss to 1 day), and although she
had been absent from work only two other times (ior a total of 3
veeks), in her ten years with the company, she was fired. The com-
pany did agree to pay her disability benefits and {old her to file for
Sucial Security disability benefits, despite the fact that her doctor
believed she was able to work (an assessment with which Social Se-
curity agreed). The insurance company told her she could nut work
or she would lose her disability benefits The 2-year interval before
she was finally able to find new work was extremely difficult for
her. As she said:

Because of my illness, I lost my job, my self-esteem, my
job satisfaction, as well as the continuity of a salary and
benefits as a result of my job performance and senority. I
was angry and ‘rustrated. I had to fight against becoming
bitter. I had to fight to k¢ p my enthusiasm, vitality and
desire to lead a productive and meaningful life based on
my own self-motivation and productivity.

Subsequent events in the account of Ms. Wright reveal that com-
panies that have fired workers with serious health conditions are
often able to take a more generous approach. When Ms. Wright's
company was taken over by a new owner, she was hired back This
time, when she had a recurrence of the cancer, she received 5
wecks of paid leave, and took her leave with the emotional and fi-
rancial szcurity of knowing her job was not at risk. In short, com-
panies can comply with this legislation. Indeed, the Committee
views this legislation as ultimately helping to reduce the individ-
ual, family, employer, and societal costs of serious health condi-
tions.

There are many similar stories of pregnant workers who have
been fired when their employers refused to provide an adequate
leave of absence. Just when a n.other faces increased medical and
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family expenses from the arrival of a new baby, she 1s forced out of
the labor market.

There are human and economic cosis to the individual, the
fa:nily, the employer and society when workers with serious health
conditions are fired. The individual already beset with difficult
medical problems must simultaneously face the loss of a job,
salary, and benefits. Families are especially hard kit as they strug-
gle to meet increased expenses with decreased or no income, single
parent families having the greatest difficulty.

The evidence suggests that o1 I' a minority of firms actually take
the harsh termination approach to such workers—further under-
mining the claim that this bill imposes unsupportable costs on em-
ployers. Rather, most employers can and do see that it is in their
own economic interest to retain employees. A 1983 Bureau of Na-
tional Affairs [BNA] report on personnel policies was particularly
instructive. More than 90 percent of the firms surveyed in the
report had specific provisions for unpaid medical leaves of absence.
The Bureau of National Affairs, Inc., Personnel Policies Forum,
Policies on Leave From Work (June 1983). Further, among employ-
er's with provisions permitting unpaid personal leaves of absence,
the employee’s extended physical health problems were cited as the
most common reason for granting such a leave. This is the very cir-
cumstance contemplated by the temporary medical leave provisions
in the bill. Close to 80 percent of the firms allowed unpaid persona!
leaves for medical reasons, with nearly as high a proportion per-
mitting unpaid leaves for alcohol or drug abuse rehabilitation, or
mental b.alth problems. Moreover, the vast majority of firms per-
mitted unpaid leave in excess of 5 months.

Data supportive of the bNA results come from the 1986 report by
Catalyst, Report on a National Study of Parental Leaves. The Cata-
lyst survoy revealed that many employers go beyond the require-
ments of this legislation by providing paid medical leave. Ninety-
five percent of the companies surveyed by Catalyst grant short-
term disability leave (38.9 percent fully paid, 57.3 percent partially
paid, and 3.8 percent unpaid); 90.2 percent of them continue full
benefits during the period; 80.6 percent of them guarantee the
same or a comparable job. For these companies, leave length ap-
pears to be tied to the employee’s medical condition.

Eoual Protection and Non-Discrimination

. ¢ FMLA addresses the basic leave needs of all employees. It
protects employees from possible job loss as a result of a serious
health condition, childbirth or the care of a seriously ill family
member. It does not favor the needs of one class of empioyee over
the needs of other employees. Th.s is an important concept in the
bill.

A law providing special protection to women or any narrowly de-
fined group, in addition to being inequitable, »uns the risk of caus-
ing discriminatory treatment. Employers might be less inclined to
hire women or some other category of worker provided special
treatment. For example, legislation addressing the needs of preg-
nant women only would give employers an economic incentive to
discriminate against women in hiring pnlicies; legislation add.ess-
ing the needs of all workers equally does nut have this effect. The
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FMLA avoids providing employers the tenptation to discriminate
by addressing the serious leave needs of all employees.

Recent studies provided to the Committee indicate that men and
women are out on medical ;2eve approximately equally. Men work-
ers experience an average of 4.9 days of work 1css due to illness or
injury per year, while women workers experience 5.1 days per
vear. The evidence also suggests that the incidence of serious medi-
cal conditions that would be covered by medical leave under the
bill is virtually the same for men and women. Employers will find
that women and men will take medical leave with equal frequency

The bill will provide no incentive to discriminate against women,
because it addresses the leave rieeds of workers who are young and
old, male and female, married and single. The legislation is based
not only on the Commerce Clause, but alsu on the guarantees of
equal protection and uae process embondied in the Fourteenth
Amendment.

Employers benefit from providing fomilv and medical leave

Employers who provide family and medical leave recognize the
significant benefits of such a policy. Ms. Jeanne F. Kardos, director
of employee benefits at Southern [{ew England Telephone, testified
in support of the pill. She stated:

Women with children are in the work force to stay.
Whether they are single parems or not, they have special
needs involving pregnancy and child-rearing. We've also
responded in a heretofore ignored group—fathers who
want to be involved with full-time child-rearing at some
point after birth or adoption . . .

One of the most important concerns we share with our
employees is an interest in their careers. It is clear that
forcing them to choose between their children and their
jobs, or to compromise on either, produces at least one
loser—maybe two Adequate disability and parental leave
can solve these problems. The emplovee returns to the
company when he or she is prepared to do so, and the com-
pany retaiss an important asset.

Lastly, we want our benefit plans to be recognized as
progressive and competitive. We know that it will help in
attracting talented individuals and if they are happy with
their benefits, they’ll want to stay with us.

Mr. James H. Stever, vice president for human affairs at US
West, an international company w.th three large regional tele-
phone subsidiaries and over 70,060 - wployees, testified before the
Subcommittee. He stated that US '/ est recopnizes the role that
each employee plays in contribut 1g .o . * company’s success and
has developed six different types e~ < to meet the needs of its
employees.

While much concern has been . ..+ .ed about the ability of
small employers to provide unpaic aves, several small business
owners have testified before the Co".. 1ttee that the benefits to a
small employer outweigh whatever inconvenience or cost may be
incurred. Ms. Loretta King, the owner of a small office furniture
and supply business and a member of the local chamber of com-
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merce in College Station, Texas, expressed her support of the bill
from the perspective of a small bus'.iess owner

As a small business owner, it all comes down to one un-
alterable fact: I know tha. I have a major investment in
each and every one of my employees . .. I take pride,
and have found success, in the manner in which both my
customers and my employees are treated. Both of these
affect my bottom line. So benefits like family and medical
leave, which I know froin experience make for happy, pro-
ductive employees, is a business issue. But it’s also a qual-
ity of life issue. . . . For every job in our company, at least
two people are trained as back-ups. . . . Business owners
who don’t plan ahead to accommodate these kinds of situa-
tions with their employees simply are not smart business
owrers. Any business can absorb this kind of employee
leave with little or no disruption of their normal oper-
ations if they just plan ahead. . . . We did not establish
these benefits by eliminating others. . . . I give these ben-
efits as a good employer and a smart businesswoman, and
I give them with the understanding that this is exactly the
way I would expect to be trea if I were an employ-
ee. . . . I hope that by passing the Family and Medical
Leave Act, Congress will ensure that all business owners
will learn the secret to my success.

A recent study, submitted to the Subcommittee by 9 to 5, Nation-

Association of Working Women, examined the effect of parental
leave on small business. The study used data from the Small Busi-
ness Administration on private sector employment between 1976
and 1986 to compare States which currently have some form of pa-
rental leave policy with the top-ranked “pro-business’ States. The
study uses a standard definition of a “‘pro-business” State which in-
cludes such factors as low wages and costs, and extent of regula-
tion.

According to the 9 to 5 study, small business employment does
considerably better in the parental leave Statcs, growing at a rate
of 21 percent greater than small business in the “pro-business’
states. The study found employment in firms with fewer than 20
employees grew by 32 percent in parental leave States, compared
to 22 percent in the “probusiness” States. Employment in firms of
tewer than 50 employees grew by 36 percent in parental leave
States, compared to 27 percent in the other States. Total employ-
ment in parental leave states grew by 46 percent as opposed to 38
percent in the “pro-business” states. Thus the most direct study on
point clearly indicates that the where states have established pa-
rental leave standards there has been no adverse impact on the
growth of small business.

International and State initiatives on family and medical leave

The inadequacy of existing leave policies is perhaps most clearly
seen when the family and related medical leave policies of the
United States are compared to those of the rest of the world. With
the exception of the United States, virtually every industrialized
country, as well as many Third World countries, have national
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policies which require employers to provide scme form of maternity
or parental leave. The United States’ major trading partners pro-
vide some form of paid leave Japan requires that employers pro-
vide 12 weeks of partially paid maternity leave. In Canada, women
can take maternity leave for up to 41 weeks and receive: 60 percent
of salary for the first 15 weeks. One hundred and thirty five coun-
tries provide at least maternity benefits, 127 with some wage re-
placement. Thase policies are well established, with France, Great
Britain and Italy having had laws requiring maternity benefits
prior to World War 1. Maternity benefits in these countries are
now part of more general paid sick leave laws providing benefits
for all workers unable to work for medical reasons. Among the
more industrialized countries, the average mimmum paid leave is
12 to 14 weeks with many also providing the right to unpaid, job-
protected leaves for at least 1 year. Leave 1s provided either
through a national paid sick leave system or as part of a national
family policy designed to enhance and support families. These
countries are moving rapidly to expand their policies to fathers, as
highlighted by the nine European Economic Community countries
which now provide parental leaves. Long-established policies
around the world stand in marked contrast to the absence in this
country of a standerd minimum policy for family and medical
leave.

Since the introduction of Federal family and medical leave legis-
lation, numerous states have begun to consider similar parental
leave initiatives. State initiatives were bolstered by the Supreme
Court decision in California Federal Savings and Loan Association
v. Guerra, 479 U.S. 272, 107 S. Ct. 683 (1987), which upheld the
right of states to enact pregnancy disability laws. Since 1986, 33
states, including the District of Columbia, considered family and or
medical leave legislation:. Connecticut has enacted a 24 week family
and medical leave law for all State employees. Oregon passed a law
providing 12 weeks of unpaid parental leave for the birtk or adop-
tion of a child for all workers employed by companies with 25 or
more employees. Minnesota passed a 6 week parental leave law for
birth or adoption covering workers at firms with 21 or more em-
ployees. Rhode Island’s law provides 13 weeks of unpaid parental
leave for birth, adoption or the serious illness of a child for all
workers employed by firms of 50 or more. Maine has recently en-
acted a law requiring private sector employers with more than 25
employees as well as the State government to grant up to 8 weeks
(within a 2-year period) of unpaid family or medical leave, for the
birth ¢r adoption of a child or for the serious illness of the em-
ployee, child, parent or spouse. Wisconsin’s law requires employers
ot 50 or more and the State government to grant up to 6 weeks of
unpaid leave for the birth or adoption of a child, 2 week: to care
for a child, spouse or parent with a serious health condition, and 2
weeks of personal medical leave within a 12 month period. These
states join or supplement a number of other states that have adopt-
ed laws or rvgulations protecting the right to maternity leave.
(Hawaii, Montana, Connecticut [for private employees], Kansas,
New Hampshire, Massachusetts, Washington, California, Iowa,
Louisiana, Tennessee and Puerto Rico). Many other states are cur-
rently considering similar laws
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The fact (hat many State: have adopted family and medical
leave policies and many more are actively considering such laws,
highiights the need for a Federal minimum standard to provide
uniform and consistent coveroge.

The Family and Medical Leare Act sets a minimum labor standard

1he Family and Medicul Leave Act addresses the new predica-
ment facing families by curning to traditional labor law. It estab-
lishes a miinimum Jzis,- standard for leave to accommodate an
overriding societal :aterest in assisting families. It is based on the
same Principle as the child labor laws, the minimum wage, Social
Secur.ty, the safety and health laws, the pension and welfare bene-
fit lews, a= well as other labor laws which establish minimum
standards for employment. Each of these standards arose in re-
sponse to specific problems with broad implications. The minimum
wage was enacted because of the societal interest in peventing the
paymant of exploitative wages. Employers were working children
for long hours, under unsafe conditions, when the child labor laws
were enacted. The Social Security Act was based on the belief that
workers should be assured of minimal pension benefits at retire-
ment. The Occupational Safety and Health Act was intended to
assure that workers would not be subject to unsafe or unhealthy
conditions at work.

There is a common set of principle underlying each of these
labor standards. In each instance, a federal labor standard directly
addressed a serious societal problem, such as the exploitation of
child labor, or the exposure of workers to toxic substances. Volun-
tary corrective actions on the part of employer were inadequate,
with experience failing to substantiate the claim that, left alone,
all employers would act responsibly. Finally, each law was enacted
with the needs of employers in mind. Care was taken to establish a
standard that employers could meet.

It is always a minority to employers who act irresponsibly. Most
employers pay a living wage, take steps to protect the health and
safety of their work force, and offer their employees decent bene-
fits. A central reason that labor standards are necessary is to re-
lieve the competitive pressure placed on responsible employers by
employers who act irresponsibly. Federal labor standards take
broad societal concerns out of the competitive process so that con-
scientious employers are not forced to compete with unscrupulous
employers.

The Family and Medical Leave Act was drafted with these prin-
ciples in mind and fits squarely within the tradition of the labox
standards laws which have preceded it. Rather than being a new
and untested “mandated benefit” as some critics have claimed, the
bill draws on well established principles of labor law. In the past,
Congress has responded to changing economic realities by enacting
labor standards that are now widely accepted without question. In
drawing on this tradition, the FMLA proposes a labor standard to
address a significant new reality in today’s workplace.

The bill 15 cost effective

The Family and Medical Leave Act Is a cost effective means of
supporting and assisting families. This is an important underlying
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assumption of the bill When famihes fail 1t is often the puablic
sector that picks up to the tab. Weakened families have been
linked to increases 1n the crime rate, 1lliteracy. teenage pregnancy,
homelessness and other important social problems In short. many
of the major social concerns we face today have been reiated to
family problems. The government has in place extensive sccial wel-
fare programs, at considerable expense, to deal with each of these
social concerns. The FMLA is based on the behef that 1t is sound
and cost effective policy to address a significant cause of these
problems rather than to solely address their effects. The bill ad-
dresses a problem on which we have spent heavily by proposing a
labor standard that will cost us relatively little

A study was presented to the Committee that measured onlv a
small portion of these costs. In its 1987 study “Costs to Women znd
their Families of Childbirth and Lack of Parental Leave”, the Insti-
tute for Women'’s Policy Research found that the cost to women
without leave, in lost wages and longer unemployment, averages
$457 per individual over the 2 years after the birth of a child and a
total cost of $255 million for all women. The cost to society In
transfer payments to women who had or adopted children was esti-
mated at almost $108 million a year.

While the cost to employee, employer and families of not provid-
ing leave is clearly significant, the expense to employers of provid-
ing leave is by any measure minimal. In response to a request from
subcommittee Chairman Clay and ranking minority member Rou-
kema, the General Accounting Office [GAO] conducted a cost esti-
mate of H.R. 770. The GAO found iht the cost of the FMLA is less
than $4.50 a year per covered employee, an estimate which they
stated probably overstates the actual cost to employers.

Using 1987 census data to determine the number of workers po-
tentially proiected by the bill, the GAG conducted a survey of 80
firms in 2 metropolitan labor markets—Detroit, Michigan and
Charleston, South Carolina—to obtain data on the practices and ex-
periences of actual employers. The GAO determined that the bill’s
aggregate cost to all employers with a workforce of more than fifty
would be at most 3188 million dollars annually. When the bill
covers employers of 35 or more the annual cost only increases to
$212 million. The GAO found that most of this cost derives from
the cuntinuation of health benefits provided for under the bill.
Based on existing data and the experience of the surveyed employ-
ers, the GAO found that little or no cost will arise from replacing
workers on leave nor from losses in productivity. Their surve’
found that less than one-third of all workers who take leave snre
replaced and when they are replaced, the costs were either similar
to or less than the wages of the workers on leave.

While the costs of providing unpaid leave are low, the GAO
found that the number of workers protected by such leaves are sub-
stantial. The GAO calculated that approximately 1,675,000 workers
are likely to be eligible to benefit from unpaid leave under the bill
(840,000 workers are likely to benefit from leave for birth or adop-
tion, 225,000 workers from leave to care for a seriously ill child or
parent, and 610,000 workers from temporary medical leave.)

Finally, the GAO acknowleges that its estimate probably over-
states the costs of the bill. The GAO assumed that all workers who
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are eligible to take leave will take the full 10 weeks of family leave
permitted. The GAO’s own survey found that 84 percent of the
women who took family and medical leave incident to childbirth or
adoption returned within 10 weeks The GAO also did not take into
consideration the key employee exemption for the top 109 of sala-
ried employees. Nor did the GAO reduce its cost estimate for exist-
ing employer family and medical leave policies or state mandates.
The GAO cost estimate confirmed that this legislation benefits a
significant number of workers with little cost to employers.

Another factor not considered by the GAO which further reduces
the minimal cost of the bill is the benefit to employers of retaining
a loyal and experienced workforce. Providing leave increases the
likelihood that employees will remain with an employer and the
retention of a loyal workforce has been shown to result in produc-
tivity gains as well as savings on costs for recruiting, hiring, and
training replacement workers.

The mimimal short term costs to employers of the bill will be
more than offset in long term benefits to employees, employers and
families. It is a sound investment.

The bill unll not result in a tradeoff of benefits

Because the cost to employers of the FMLA is so low the evi-
dence suggests that its implementation will not result in a reduc-
tion or trade off of other benefits. Benefits today average about 30
percent of total compensation. For example, an employee earning
$20,000 a year in salary, typically is receiving benefits valued at
more than $8,000. The GAQ has estimated that the average cost to
an employer of providing coverage of the bill is no more than $4.50
per employee. This is less than one tenth of one percent of the av-
erage benefit costs attributable to a low wage earning employee. It
is substantially less than one-tenth of 1 percent of the average ben-
efit costs of an average wage earner. Requiring the availability of a
benefit with such a low relative and absolute cust does not create
an incentive to reduce other benefits.

Experience has born out the fact that requiring family and medi-
cal leave does not lead to reduction of other benefits. In states with
family and medical leave laws there is no evidence of benefit trade-
offs. Likewise there is no evidence that employers who have imple-
mented such policies reduce other benefits. Those who claim there
wou'd be benefit tradeoffs have failed to produce a single instance
where such a trade oir has occurred. On the other hand several
witnesses testified that when parental and medical leave was in-
cluded in collective bargaining agreements or when such leaves
were required by stat: law, no reduction in other benefits occurred.

GAO’s 1989 cost cstimate of the Family and Medical Leave Act
states:

Family and medical leave benefits are hkely to have
little, if any, measurable impact on either the labor-man-
agement bargaining process or the final outcome of such
negotiations. While removing any component of employee
compensation from negotiations, by definition limits the
range of bargaining and could be expected to have some
effect, the magnitude of impact of legislating relatively a
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low cost benefit such as uncompensated family and medi-
cal leave, is lhikely unobservable Furthermore, in a series
of discussions with private and public employers and em-
ployee organizations that have negotiated for family and
medical leave benefits, neither management nor labor rep-
resentatives believed that the costs associated with paren-
tal leave were large enough to result in trade-offs with
other components of the negotiated compensation package.

There is simply no evidence to support the contention that enact-
ment of the bill will result in benefit trade-offs. Rather the avail-
able evidence suggests that such trade-offs would not occur.

ExPLANATION oF THE BILL

Introduction

Over the 4 years that the Family and Medical Leave legisiation
has been pending in the House of Representatives, the legislation
has gone throughout a process of substantia: modification The bill
has evolved in each Congress through a series of compromises de-
signed to addiess concerns that have been expressed and to broad-
en the base cf support for the bill. In the 100th Congress, after ex-
tensive debate, a compromise was reached with the ranking Sub-
committee Republican, Representative Marge Roukema and the
then ranking Republican on the Committee, Representative James
Jeffords along with Representative William Clay, Pat Schroeder
and other members of the Committee. The bill was then substan-
tially modified in the Committee markup, to reflect the compro-
mise. The bill introduced this year was identical to the bill ap-
proved by the Committee in the 100th Congress.

During Committee markup this year, there were further modifi-
cations of the bill that again arose out of lengthy discussions. These
changes included the addition of special provisions concerning the
bill's application to elementary and secondary schools and exten-
sion of coverage to congressional employees

As the legislation has evolved, the sponsors have .aught to
achieve the purposes set forth in section 2(b) (1) to balance the de-
mands of the work place with the needs of the family and in so
doing, promote the stability an. zonomic security of the family; (2)
to entitle employees to take reasonable family or medical leave for
certain critical periods in the life of a family, and (3) to accommo-
date the legitimate interests ot employers

The Committee has listened to the tustimeny of many hard-work-
ing and dedicated employees who spoke of great economic and per-
sonal hardship resulting from inadequate leave provisions. There is
testimony poignantly demonstrated the need for legislation to guar-
antee reasonable job protected leayvc for serious health conditions,
early child-rearing, and care-taking for family members in serious
need. A broad coalition of women’s, labor, disability, children’s
rights, civil rights, health care providers, religious and other civic
groups have endorsed the legislation.

The Committee has also listened to the testimony, both for and
against the legislation, from employer associations as well as indi-
vidual employers. Several employers testified in favor of the legis-
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lation, explaining how leave policies comparable to those in the bill
have benefited their companies. Other employers expressed con-
cern about the ability of small employers to accommodate a leave
standard and the cost of providing such leave. Most of the charges
made in the bill as it has evolved in the past three Congresses re-
spond to the problems that were raised by employers.

Family leave

The bill makes available to employees up to 16 weeks of unpaid
“family leave” over a two year pericd upon the occurrence of cer-
tain events critical to the life of a family. An employee may take
farnily leave upon the birth of their child or upon the placement
for adoption or foster care of a child with the employee. Family
leave is also available when an employee needs to care for their
child or parent who has a “serious health condition”. These provi-
sions allow employees to take time off from work to care for their
children or parents during times of acute family need, secure in
the knowledge that they can return to their jobs when the leave
period is over. Family leave is available to employees of either sex,
preserving the Committee’s commitment to sex equality as well as
statutory and Constitutional requirements.

The amount of time allowed for family leave, 10 weeks, reflects a
compromise. Witnesses who have testified before the Subcommittee
have stated that the period immediatedly following childbrith is a
critical time in the life of a family. Dr. Brazelton recommended a
minimum leave period of four and a half months, explaining that
these early monihs involve crucial stages of development that are
“predictapble and are necessary for both the baby and for the
parent tefore [there is] a secure attachment.” This early period of
adjustment provides a crucial opportunity for cementing a family.
Such recommendations apply equally to adoption and foster care
placements, whcre attachment, particularly if the child has been
shifted among previous caretakers, is more difficult to achieve. In
addition, parents require a sufficient period of time to make safe
and adequate day care arrangements for their new child, often a
challenging task given the inadequacy of existing day care options.

The original bill contained an eighteen week leave period. This
was changed to a ten week leave period during Committee markup
in the 100th Congress and remains in the bill today. The family
leave period was reduced to 10 weeks in response to concens raised
by employers about accommodating the 18 week minimum of the
original bill. Empioyers maintained that it was significantly easier
to adjust work schedules or find temporary replacements over the
shorter time period. While not ideal from the employees’ perspec-
tive, a 10 week minimum represents a middle groundy between the
family needs of workers and an employer’s business needs. Employ-
ers are, of course, free to and are encouraged to provide longer
leaves.

The availability of 10 weeks to care for a son, daughter or parent
with a serious health condition is alsc essential to the health of
families. For example, a child or parent incapable of self-care who
must undergo major surgery may req iire care while preparing for,
undergoing or recovering from the surgery. A family member with
a iterminal illness desperately necds not only the physical care but
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also the emotional support that only loved ones can provide More-
over, employees caring for the terminally ill child or parent have
their own compelling emotional need to provide care, comfort and
support in this most trying of circumstances

Temporary medical leave

The bill provides for up to 15 weeks over a 12-month period of
unpaid leave for workers temporarilv unable to perform the func-
tions of their positions due to serious health conditions. Leave
would be availab)e for the period of time an employee is “unable to
perform the functions” of his o= her position because of either the
underlying health condition or the need to secure medical treat-
ment or supervision for that condition.

The purpose of this provision is to help provide reasonable job se-
curity to workers faced with serious health problems, including
pregnancy and childbirth. The loss of a job at the onset of a serious
health condition substantially increases the physical, emotional
and financial strains on the worker and the family which is eco-
nomically dependent upon the worker’s income. Moreover, a
worker who has lost a job due to a serious health condition often
faces futu.e discrimination 1n finding a job which has e'ven more
devastating consequences for the worker and his or her family.

Those families most severely affected by the lack of a temporary
medical leave are single-earner families with dependent children,
whether a family with one wage earner and one homemaker, or a
single-parent family. In such families, the loss of the wage earner’s
job at a time of high medical bills and emotional trauma can push
the family into bankruptcy, homelessness, nr the welfare, unem-
ployment or social security income systems. The single-parent
family whose sole wage earner loses his or her job faces truly dire
circumstances due to the lack of a second potential income to fall
back on The medical problems, loss of job and wages, and the care
of dependent children must be faced alone. Dual-earner families
are also frequently dependent on both incomes, and the loss of one
earner’s job due to a serious health condition can have conse-
quences as disastrous as those affecting the s'ngle-earner family.

The temporary medical leave requirement is intended to provide
basic, humane protection to the family unit when it is most in need
of help. It will also help reduce the societal cost born by govern-
ment and private charity. Individuals or families with a member
who is jobless because of a serious health condition are likely can-
didates for public assistance or private charitable relief Holding a
job open for a reasonable peviod of time significantly improves the
chances of recovery for an individual or family. Not only does such
a recovery restore the family, but it also results 1n significant cost
savings in social services.

Exemption of small business

H.R. 770 will initialy cover only those employers with a total of
50 or more employees. The bill requires that a Commission be es-
tablished which must report to Congress within 2 years about the
effect of family and medical leave on small employers. After three
years, the bill would cover employers with 35 or more employees.
Thus, Congress would have time to act on the report if appropnate
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prior to the lowering of the exemption. The use of a phase-in period
has been applied in similar legislation, including title VII of the
Civil Rights Act of 1964 and the Age Discrimination Act of 1967.

The exemption of employers with less than 50 employee means
that 5 percent of all employers are excluded from the coverage of
the bill and 44 percent of all employees are exempted. An exemp-
tion of employers with less than 35 employees excludes 92 percent
of all employers. (The GAO estimates that given the other coverage
qualifications in the bill, such as the 1 year of service requirement
and the key employee exemption, with the fifty employee exemp-
tion, the bill would cover approximately 40 percent of the work-
force.) While concerned about the low coverage figures, the Com-
mittee, in recognition of the particular problems faced by small em-
ployers, approved a compromise which exempts the small employer
while providing coverage for workers employed by medium and
large sized companies.

The Committee is confident that the bill would establish a norm
which most uncovered employers would try to match in order to at-
tract and retain good employees.

Orher employer accommodations

Several other changes have been made in the bill since its origi-
nal introduction in response to concerns raised by employers. An
employee is eligible for leave only after having worked for at least
1,000 hours and having been on the job for 12 months. Thus, the
oill does not cover part time or seasonal employees working less
than 1,000 hours a year. This is the same part time employee ex-
clusion contained in the Employee Retirement Income Security Act
of 1974 [ERISA] which regulates the coverage and participation of
workers in employer sponsored pension plans.

An employer is also able to exempt key employees from coverage
of the bill if the employer can demonstrate a business necessity to
do so. A key employee is an empioyee who receives a salary in the
top ten percent of the employer’s workforze or is one of the five
highest paid employees. The test for business necessity is whether
granting a key employee leave would cause grievous economic
harm. The provision was added in response to the concern that
sometimes a particular employee is of such vital importance that
his or her absence would hzve a demonstrable and serious adverse
economic impact on a business

For purposes of determining the size of an employer, there is a
geographic limitation of a 75-mile radius that applies to the aggre-
gation of employees at different facilities. This provision recognizes
the difficulties that an e.uployer might have in reassigning work-
ers to geographically separate facilities. In addition, if two spouses
work for the same employer they must share the family leave of
one employee except when the leave is to care for a seriously ill
child. In the case of leave for a serious medical condition, an em-
ployee may require recertification of the illness. The damages au
employer faces when there has been a violation of the act may be
reciced if the employer acted in good faith.

The bill requires that an employee notify an employer of his or
her intent to take a leave when the necessity for either family or
medical leave is foreseeable. In addition, when the necessity for




leave is foreseeable, based on planned medical treatment or super-
vision, the employee is required t» make a reasonable effort to
schedule the treatment or supervision so as not *o unduly disrupt
the operations of the employer.

The bill includes extensive medical certification provisions. In ad-
dition to the requirement that an employee prov.de certification of
a serious health condition, the bill also entitles an employer, at its
own expense, to require that an employee obtain the opinion of a
second health care pruvider regarding the serious health condition.
During Committee markup this year an amendment vas added to
the certification provisions concerning the resolution of conflicting
opinions. In any case in which the first and second opinions differ,
an employer may require an employee to obtain the opinion of a
third health care provider which is jointly approved by the empioy-
er and employee. The opinion of the third health care provider ic
binding.

1t is the Committee’s belief that the bill properly accommodates
the legitimate concerns of the business community while providing
America's employees basic leave and job security rights when
facing a period of great concern to their family. The bill sets a uni-
form minimum standard for family and medical leave that is a
carefully balanced and crucial accommodation of work and family.
The Committee believes that such a standard is in the interest of
emnloyees, employers and families.

Special provisions for public elementary and secondcry schools

While the bill from the start has enjoyed the support of a broad
range of teachers associations and parents groups, the National
School Boards Association had expressed serious operational con-
cerns about how the bill would apply in the context of an elemen-
tary or secondary school. As a result of careful consideration and
discussiun a new Section 112 was added to the bill in Committee
markup. Section 112 contains “Special Rules Concerning Employ-
ees of Local Educational Agencies’.

As was clearly stated during the markup by its authors and pro-
ponents, this new section of the Act is based on the unique educa-
tional mission of our pat’ic elementary and secondary schools Con-
gressman Clay stated that the amendment is “premised on the
belief that schools are a special institution that require special at-
tention. The amendments recognize the need to balance the educa-
tional needs of our children with the family leave needs of teach-
ers.” Mrs. Roukema added, “‘In both cases our children are getting
the special attention they di _rve”.

Section 112 provides that in certain circumstances teachers re-
turning from leave under the Act within the last three weeks of a
school term could be required to extend their leave until the end of
the semester. This affords teachers the needed leave without inter-
rupting the educational process at a key point in the year. When a
teacher needs to be repeatedly away from work because of recur-
rent medical treatments for a serious medical condition, the school
may require that the teacher choose between taking off a block of
time or being temporarily transferred to a position that better ac-
comodates the repeated leave. Section 112 (b} clarifies that a local
education agency does not violate the Education of the Handi-
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capped Act, Section 504 of the Rehabilitation Act, or title VI of the
CiViIIJ Rights Act solely as a result of granting leave uuder the
FMLA.

The Committee believes that Section 1iZ2 strikes a fair balance
between the unique needs of our children and the important family
needs of their teachers. With the addition of this amendment, vir-
tually all the associations and organizations that represent the in-
terests of our public schools feel comfortable with this legislation.

Coverage of congressional employees

During Committee markup an amendment extending coverage of
the bill to congressional employees was offered by Chairman Haw-
kins and unanimously adopted by the Committee.

The Committee believes that employees of the House of Repre-
sentatives should be afforded the same employment protections as
employees in the private sector and consistent therewith included
employees of the House of Represenatives under the substantive
provisions of HR. 770. Legislative Branch employees’ family and
medical needs and responsibilites are no less than any other em-
ployees’.

It is the Committee’s intent that all the substantive provisions of
H.R. 770 be applicable io those in an “employment postion” with
respect to the House of Representative but that the enforcement of
such rights be within the sole jurisdiction of the Office of Fair Em-
ployment Practices as originally set forth in House Resolution 558.
Mindful of the constitutional limits imposed on any enforcement
scheme, the Committee believes that this enforcement procedure
recognizes both these unique constitutics=i limits and the needs of
these employees. The process, from s,unseling and mediation to
the remedies section, provides a fair a..d balanced dispute resolu-
tion format.

COMMITTEE VIEWS

Family leave

The bill provides for up to ten weeks of family leave over a two
year period incident to the birth or placement for adoptioa or
foster care cf a child. Family leave may also be taken in order to
care for a child, a dependent son or daughter over the age of eight-
een or a parent who has a serious health condition.

The phrase “in order to care for”, in section 103(aX1XQ), is in-
tended to be read broadly to include both physical and psychologi-
cal care. Parents provide far greater psychological comfort and re-
assurance to a seriously ill child than others not so closely tied to
the chiid. In some cases there is no one else other than the child’s
parents who could care for him or her. The same is often true for
adult children caring for a seriously ill parent. Employees are thus
assured the right to a period of leave to attend to their child’s or
parent’s basic needs, both during periods of inpatient care and
during periods of home ~are, when such child or parent has a seri-
ous health condition.

A father, as well as a mother, can take family leave because of
the birth or serious health condition of his child; a son as well as a
daughter is eligible for leave to care for a parent. Such ieave can
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generally be taken at the same time, on an overlapping basis, or
sequentially, as long as it is taken “because of’ one of the circum-
stances specified in section 103(a). In the case of a newborn child it
permits a mother to take leave under section 103 after having
taken childbirth related medical leave under section 104. Under
section 103 it is possible for a father to take a family leave during
his wife’s childbirth and recovery, whether the wife 1s a homemak-
er or an employee on temporary medical leave. More generally, it
permits families to choose which parent will attend to extraordi-
nary family responsibilities in light of the family’s preferences,
needs, career concerns, and economic considerations.

In the case of a placement for adoption or foster care, under sec
tion 103(aX1XB), leave may be taken upon the actual arrival of a
child or may begin prior to arrival if an absence from work is re-
quired for such a placement to proceed.

Language was added in Committee markup this year to clarify
that leave under section 103(a)}1) (A) and (B) may not be taken
intermittently unless the employer and the employee agree other-
wise. In contrast, section 103(a)X3) specifically provides that leave
under section 103(aX1XC) may be taken intermittently when medi-
cally necessary.

The terms “son or daughter” and ‘“parent” in section 103 must
be read in light of the definitions of those terms in sections 101(11)
and 101(12) of the bill. Many children in the United States today do
not live in tre “‘tional “nuclear” families with thei- .iological
father and mothur. Increasingly, the people who care for children
and who therefore find themselves in need of workplace accommo-
dation for their child-care responsibilitizs are the child’s adoptive,
step, or foster parents, or their guardians, or sometimes simply
their grandparent or other relative or adult. This legislation deals
with such families by tying the availability of “parental” lecave to
the birth, adoption, or serious health condition of a “son or daugh-
ter,” and then defining the term ‘‘son or daughter” to mean ‘‘a bio-
logical, adopted, or foster child, stepchild, legal ward, or child of a
person standing in loco parentis . . .” Sec. 101(11). In choosing this
definitional language, the Committee intends that the terms ‘‘son
or daughter” and ‘‘parent” be broadly construed to ensure that the
emplovees who actually have the day-to-day responsibility for
caring for a “son or daughter” or who have a biological or legal
relationship to that “son or daughter” are entitled to leave.

An employee is also eligible for family leave to care for a son or
daughter over 18 years of age if he or she has a serious health con-
dition and is “incapable of self-care because of a mental or physical
disability.” Sec. 101(11XB). The bill recognizes that in special cir-
cumstances, where a child has a mental or physical disability, a
child’s need for parental care does not end when he or she reaches
18 years of age. In such circumstances, parents continue to have an
active role in caring for their sons or daughters over eighteen years
of age. A dependent adult < n or da.ghter who has a serious health
condition and who is inca;. ble of self-care because of a mental or
physical disability presents the same compelling need for parental
care as the child under 18 years of age with a serious health condi-
tion. The nature of the son or daughter’s serious health condition
which would warrant leave under th’s provision would be similar
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to those warranting leave to care for sons and daughters under 18
years of age and parents.

Section 103(aX1XC) also provides for a leave to care for an em-
ployee’s parent who has a serious health condition. Under this pro-
vision, an employee could take leave to care for a parent of any age
who, because of a serious mental or physical condition, is unable to
care for his or her own basic hygienic or nutritional peeds or
safety. Examples include a parent whose daily living activities are
impaired by such conditions as advanced ~Alzheimer’s disease,
stroke, severe clinical depression or who is recovering from major
surgery or in the final stages of a terminal illness.

Family leave may be taken on a reduced leave basis if agreed to
by the employee and employer as set forth in section 103(h). Any
reduced leave schedule agreed to shall not result in a reduction in
the total amount . leave to which an employee is entitled. A “re-
duced leave schedul?” is defined as “leave scheduled for fewer than
an cmployee’s usual number of hours per workweek or hours per
workday.” Sec. 101(8).

The availability of reduced leave is crucial if the purposes of
family leave are to be carried out in some instances. The leave pro-
vided by this bill is unpaid. It is thus, as a practical matter, un-
available to those families who simply cannot afford such a leave.
If the choice is between full-time leave and no leave at all, these
families, whose number is likely to be substantial, will be denied
the important benefits of the leave. Reduced leave permits these
families to experience some of the benefits of the bill while main-
taining economic self-sufficiency. We anticipate that reduced leave
will often be perceived as desirable by employers who would often
prefer to retain a trained and experiencecf) employee part-time for
the weeks that the employee is on leave rather than hire a full-
time temporary replacement.

Family leave under section 103 shares a number of statutory
terms, definitions and ancillary provisions with tempcrary medical
leave under section 104. Most centrally, section 103 grants family
leave to an employee for the care of a child or parent who has a
“serious health condition,” a term defined for purposes of both sec-
tion 103 and 104 in section 101(10). Moreover, both sections 102 and
104 provide that leave taken in connection with a serious health
condition may be taken “intermittently when medically neces-
sary.” Sections 103(aX3); 104(ak2). Both provisions require, where
the need for leave is foreseeable, that the employee provide the emn-
ployer with prior notice “in a manner which is reasonable and
practicable,” 103(eX1), (2)B), 104(dX2); and that health treatment
and supervision be scheduled so as not to disrupt unduly the oper-
ations of the employer. Sections 103(eX2XA), 104(dX1).

Finally, the certification requirement of section 105 applies not
only to temporary medical leave under section 104, but also to
family leave for serious health ¢ »nditions under section 103(a)1XC).
In each of these instances of cor:mon language or common provi-
sions, the policies, concerns and interpretations discussed in con-
nection with the temporary medical leave requirement apply to
family leave as well.

Section 103(dX1) and (2), governing situations where an employer
has a policy of paid family leave and providing for the substitution
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of paid leaves of various kinds for the unpaid leave mandated by
this legislation, also has its parallel in section 104(c). Both provi-
sions clarify that where an employer has a paid family or tempo-
rary medical leave policy, the remainder of the statutory period (up
to 10 workweeks for family leave, up to 15 workweeks for medical
leave) may be unpaid. The provisions on substitution of other types
of paid leave diverge with respect to the type of paid leave that
may be substituted. While both permit the substitution of paid per-
sonal leave and family leave while the temporary medical leave
provision allows substitution of paid sick leave or medical (tempo-
rary disability} leave, in cases where these apply to the condition in
question. As stated in section 104(c)X2) nothing in the Act requires
an employer to provide paid sick leave or medical leave in any situ-
ation in which the employer does not normally provide such leave.
In both the case of family and medical leave, what is contemplated
is that analogous leaves which are paid inay be substituted for the
bill’s unpaid leave in order to mitigate the financial impact of wage
ioss due to family and temporary medical ieaves. Of course, the em-
ployer may not trade shorter periods of paid leave specified in sub-
part 2) of sectiocns 103id) and 104(c) for the longer periods pre-
scribed by the Act; read together, subsections (1) and (2) of 103(d)
and 104(c) mean that an employee is entitled to the benefits of the
shorter paid leave, plus any remaining leave time made available
by the Act, on ar unpaid basis.

Finally, section 103(f), provides a limitation on the right to take
family leave when both spouses are employed by the same employ-
er. Under section 102(f), if both parents are employed Ly the same
employer, the total amount of leave that the parents may together
take is limited to 10 weeks, except when such leave is needed to
care for a seriously ill child. This provision is intended to prevent
any employer from being penalized for or discouraged from employ-
ing married couples.

Medical leave

Unpaid temporary medical leave is provided only for workers
with a ‘“serious heuith condition.” The definition of that term in
section 101(10) is broad and intended to cover various types of phys-
ical and mental conditions.

With respect to an employee, the term ‘‘serious health condition”
is in“ended to cover conditions or illnesses that affect an employ-
ee’s health tc the extent that he or she must be absent from work
on a recurring »asis or for more than a few days for treatment or
recovery. Analogous!v, with rspect to a child or parent, the term
“serious health condition” is intended to cover conditions or illness-
es that affect the nealth of the child or parent such that he or she
is similarly unable to participate in school or in his or her regular
daily activities.

The term ‘“serious health condition” is not intended to cover
short-term conditions for which treatment and recovery are very
b-ief. It is expected that such conditions will fall within even the
most modest sick leave policies. Con. ‘ons or medical procedures
that would not normally be covered by the legislation include
minor illnesses which last only a few days and surgical proc>dures
which typically do not involve hospitalization and require only a
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brief recovery period. Complications arising out of such procedures
that develop into ‘‘serious health conditions” will be covered by the
Act. It is intended that in any case where there is doubt whether
coverage is provided by this Act, the general tests set forth in this
paragraph shall be determinative. Of course, nothing in the Act is
intended or may be construed to modify or affect any law prohibit-
ing discrimination on the basis of race, religion, color, national
origin, sex, age, or handicapped status, as section 401 clarifies.

Examples of serious health conditions include heart attacks,
heart conditions requiring heart bypass or valve operations, most
cancers, back conditions requirirg extensive therapy or surgical
procedures, strokes, severe respirutury cunditions, spinal injuries,
appendicitis, pneumonia, emphysema, severe arthritis, severe nerv-
ous d. orders, injuries caused by serious accidents on or off the job,
ongoing pregnancy, miscarriages, complications or illnesses related
to pregnancy, such as severe morning sickness, the need for prena-
tal care, childbirth and recovery from childbirth. All of these condi-
tions meet the general test that either the underlying health condi-
tion or the treatment for it requires that the employee be absent
from work on a recurring basis or for more than a few days for
treatment or recovery. They also involve either inpatient care or
continuing treatment or supervision by a health care provider, and
frequently involve both. For example, someone who suffers a heart
attack generally requires both inpatient care at a hospital and on-
going medical supervision after being released from the hospital;
the patient must also be absent from work for more than a few
days. Someone who has suffered a serious industrial accident may
require iritial lengthy treatment in a hospital and periodic physi-
cal therapy under medical supervision thereafter. A cancer patient
may need to have periodic chemotherapy or radiation treatments,
and a patient with severe arthritis may require periodic treatment
such as physical therapy. A pregnant patient is generally under
continuing medical supervision before childbirth, may require sev-
eral days off for severe morning sickness or other complications, re-
ceives inpatient care for childbirth and several days thereafter, and
1s under medical supervision requiring additional time off during
the recovery period from childbirth. The legislative history of the
Pregnancy Discrimination Act established that the medical recov-
ery period for a normal childbirth is 4 to 8 weeks, with a longer
period where surgery or other complications develop.

All of these health conditions require recurring absences of more
than a few days away from work either for the condition or oper-
ation itself or for continuing medical treatment or supervision (e.g,
physical therapy for accident victims or severe arthritis patients.
Because continuing treatment or supervision may sometimes take
the form of intermittent visits to the doctor, section 104(a¥2) of the
bill specifically permits an employee to take the leave “intermit-
tently when medically necessary.” Only the time actually taken is
charged against the employee’s entitlement.

Section 104(d) of the bill accommodates employer needs in “any
case in which the necessity for leave under this section is foreseea-
ble based on planned medical treatment or supervision”, by requir-
ing the employee to make a reasonable effort to schedule the treat-
ment or supervision so as not to disrupt unduly the employer’s op-
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erations (subject to the approval of the employee’s doctor or other
health care provider) and in addition, to give the employer prio:
notice of the treatment or supervision in a manner which is rea-
sonable and practicable. By “reasonable and practicable”, the Com-
mittee intends for the employee to give notice in a timely manner
and in sufficient time for an employer to make suitable arrange-
ments for the employee’s leave so as to avoid undue disruption to
the employer.

This subsection (104(d) clarifies that the section 104(a) require-
ment concerning tne employee’s inability to perform his or her job
functions due to a serious health condition contemplates inability
caused by the underlying condition or by the need to rcceive medi-
cal treatment or supervision for it. Someone requiring treatment or
supervision that can be scheduled to accommodate the employer’s
convenience ohviously may not have a condition which at the time
of making the scheduling decision prevents the employee from per-
forming the functions of the job (i.e., someone who need a hernia
cperation or prenatal care or has early cancer). However, such an
employee does not need medical treatment or supervision and must
at some point be absent from work to receive it, and hence is, at
the time or receiving treatment or supervision, “unable to perform
the functions of such employee’s position.” A narrower construc-
tior. of the cperative language of section 104, under which leave
would be available only when the employce literally was so phys-
ically or mentally incapacitated that he or she could not work,
would deny protection for leaves for treatment or supervision es-
sential to avoid that very incapacity or facilitate recovery from it, a
construction that is contrary to common sense and would seriousiy
undermine the purposes of the bill.

Another provision designed to accommodate employer needs is
found in sccticn 105, concerning certification of the serious health
condition. This provision is designed as a check against employee
abuse of the temporary medical leave. Thus, the employer may re-
quire the employee to provide certification by the employee’s own
health care provider who, under section 101(7), can be a person li-
censed to provide health care services or someone determined by
the Secretary of Labor to be capable of providing such services. The
Secretary of Labor shall issue regulations determ:ning those per-
sons capable of providing health care services.

The required content of the certification parallels those already
in general use by insurers and is to include the date on which the
condition began, its probable duration, and the medical facts con-
cerning the condition. In cases of medical leave, the certification
must also state that the employee is unable to perform the func-
tions of his or her position. In cases of family leave to care for a
seriously ill child or parent, the certification shall also contain an
estimate of the amount of time the employee is needed to care for
the child or parent. In addition, if the employee’s serious health
condition prevents him or her from performing his or her job func-
tions, section 106(d) clarifies that the employer and employee are
free to agree to an alternative job which the employee is able to
perform despite the condition. In this instance, the employer is also
free under section 105(c) to request (but not require) the employee
to provide additional certification concerning the ‘‘extent to which
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the employee is unable to perform the functions of the employee’s
position”. Section 106(d) specifies, however, that performance in the
alternate job, if agreed to, does not constitute use of the temporary
leave. Under section 105(d), if the employer has reason to question
the original certification, the employer may, at its own expense, re-
quire a second certification from a different health care provider
chosenelg' the employer. Such a health care provider may not b»
employed by the employer on a regular basis.

An amendmen. was added in Committee markup this year to
provide for the resolution of conflicts between first and second
medical opinions. Under section 105(e) an employer may, at its own
expense, require a third opinion from a provider jointly designated
or approved by the employer and the employee. The third opinion
will be considered final and binding. Under section 105(f), the em-
ployer may require reasonable periodic recertifications. The certifi-
catior: shall, when possible, be provided in cdvance or at the com-
mencement of the leave. If the need for leave does not allow for
this, such certification should be provided reasonubly soon after the
commencement of the leave.

Under section 104(b), temporary medical leave may be unpaid,
except t¢ the extent that an employer already provides a paid tem-
porary medical leave benefit. But section 104(cX1) permits an em-
ployer who provides paid temporary medical leave for a period of
fewer than 15 work weeks a year, to provide the additional weeks
of leave needed to attain the full 15 week leave on an unpaid basis.
Section 104(cX2) also permits either the employee or the employer
to elect to substitute any of the employee’s accrued paid vacation
leave, sick leave, or medical leave for any part of the 15-week
period, except that the employer is not required by this Act to pro-
vide paid sick leave or medical leave in any situation in which the
employer does not normally provide such leave.

Emgployment and benefits protection

An employee taking either family or :nedical leave under this
bill is “entitled, upon return from such leave,” to restoration to pjs
or her previous pusition or an “equivalent position with equivalent
benefits, pay, and other terms and conditions of employrient.” Sec-
tion 106. This provision is central to the entitlement provided in
this bill. The right to restoration extends until the expiration of
the leave provided for in the Act. If an employer permits a leave to
extend beyond the required period under the Act, the right of res-
toration provided under this Act does not extend during such addi-
tional period.

The Committee recogniz.s that it will not always be possible for
an employer to restore an employee to the precise pcsition held
before taking leave. On the other hand, employees would be greatly
deterred from taking leave without the assurance that upon return
from leave, they will be reinstated to a genuinely equivalent posi-
tion. Accordingly, the bill contains an appropriately stringent
standard for assigning employees returning from leave to jobs
other than the precise positions which they previously held. First,
the standard of “equivalence”—not merely ‘comparability” or
“similarity”’—necessarily requires a correspondence to the terms
and conditions of an employee’s previous position. Second, the
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standard encompasses all “terms and conditions” of employment,
not just those specified This standard for evaiuating job equiva-
lence under section 106(aX1xBi paraliels title VII's standard for
evaluating job discrimination m 42 U SC. sec 2000e-2ak 1, which
prohibits “‘discrminat(ion] with respect to [an employee’ s] compen-
sation, terms, conditions, or privileges of employment.” For pur-
poses of job equivalence, the Commit‘e¢ intends that the statutory
language contained in section 106(ax1%B) of this Act shall be inter-
preted as broadly as siumilar language in section 703ta)i) of title
VIL

Section 106(aX2) makes explicit that an employer may not de-
prive an employee who takes leave of benefits accrued before the
date on which the leave commenced. Nothing in the bill, however,
should be construed to entitle an employee to the accrual of any
seniority or benefits during any period of leave, nor does this sec-
tion entitle the restored emplovee to any righ., benetit, or position
of emp]oyment other than any right, beneﬁt or positlon to which
thie e ,E”Uyee would have been entiiled had the empiovee not taken
leave. Section 106(a¥3xA¥B). This means that. for e. #-aple, 1If but
for being on leave, an employee would have been laida off, the em-
ployee’s entitlement to be rehired is whatever 1t would have been
had the employee ot been on leave.

Under section 106taX4). the employer may have a formal compa-
ny policy which requlres all empivyees to obtain medical certifica-
tion from the employee's health care provider that the employee is
able to resume work. In Committee markup this year a provision
was added to clarify that “nothing in this paragraph shal. super-
sede a valid State or local law or a collective bargaining agree
ment that governs the return to work of employees taking medical
leave”'. The amendment was added to clarify that section 106(a)4)
was not meant to supercede other valid state or local laws that for
reasons of public health might affect the medical certification re-
quired for an employee who had been on medical leave to return to
work. For example, section 106(a)4) does not supercede a state law
that requires specific medical certification before employees who
have direct contact with the public are able to return to work afier
having had a particular illness. The term “vahd state or local law”
makes it explicit that such state or local laws must not be incon-
sistent with any federal law such as the Pregnancy Discrimination
Act, the Rehabiiitation Act and other provisions of the Family and
Medical Leave Act. Section 106(aX4) is in no way to be construed as
allowing states to undermine the rights established under thz2se or
any other federal law. Nor does this provision affect scction 401
which permits states to enact laws that provide ‘‘greater employee
family or medical leave rights than the rights established under
this Act.”

Section 106(b) contains a limited exemption from the require-
ments of section 103 and 104 for certain highly compensated em-
ployees. An employee is to be considered highly compensated if
such salaried employee is among the highest paid 10 percent of em-
ployees or one of the 5 highest paid employees of thie employees
employed by the employer within 75 miles of the facility at which
the employee is employed. For such employees, restoration may be
denied if (A) such denial is necessary to prevent substantial and
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grievous economic injury to the employer’s operations, (B) the em-
ployer notifies the employee of its intent to deny restoration on
such basis at the time the employer determines that such injury
would occur, and (C) in any case in which the leave has com-
menced, the employee elects not to return to employment after re-
ceiving such notice. In measuring grievous economic harm, a factor
to be considered is the cost of losing a key employee if the leave is
not granted. A key employee who takes leave is still eligible for
continuation of health benefits although such employee may not be
eligible for reinstatement.

tion 106(c) requires an employer to maintain health insurance
benefits during periods of family and medical leave at the level and
under the conditions coverage would have been provided if the em-
ployee had continued in employment continuously from the date
the employee commenced the leave until the date of job restora-
tion. The employer must maintain such coverage under any group
health plan, as defined in section 162(iX3) of the Internal Revenue
Code of 1954. Nothing in this section requires an employer to pro-
vide health benefits if it does not already do so at the time the em-
ployee commences leave. Section 106(c) is strictly a maintenance of
benefits provision. It should be noted, however, that if an employer
establishes a health benefits plan during an employee’s leave, sec-
tion 106(c) should be read to mean that the entitlement to health
benefits would commence at the same point during the leave that
the employee would have become entitled to such benefits if still on
the job. Leave taken under this Act does not constitute a qualifying
event (as defined in section 603(2) of the Employee Retirement
Income Security Act of 1974) under the continuation of health ben-
efit provisions contained in title X of the Consolidated Omnibus
Budget Reconciliation Act of 1985 (P.L. 99-272). However, a quali-
fied event may occur when it becomes known that an employee is
not returning to employment and therefore ceases to qualify for
health benefits under this Act.

Section 106(d) permits an employer and an employee to mutually
agreed to alternative employment provided that such agreement
does not reduce the employee’s period of entitlement to unpaid
medical leave under the Act. Nothing in this section shall preclude
an employer who provides paid medical leave from offering alter-
native employment on conditions other than required by this sec-
tion to an employee on paid leave. However, if an employee refuses
such an offer of alternative employment, the employee retairs the
right to unpaid leave.

In regard to seciion 112 which was added in Committee this year,
section 112(b) is intended ¢o clarify the relationship of the FMLA to
certain other Federal statutes. The subsection clarifies that simply
granting leave under the Act does nct in and of itself violate the
statutes listed in this section. However, the granting of leave does
not relieve an LEA from its obligations under such a-ts.

The phrase “an employee employed principally in an iactruction-
al capacity’” _.der section 112 (c) and (d) is intended to inciude
teachers or other instructional employees whose principal function
18 directly providing educational services. This would irclude spe-
cial education assistants, such as signers, whose presence in the
classroom is necessary to the educational process. I* would not in-
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clude teacher assistants, cafeteria workers, building service work-
ers, bus drivers, and other primarily non-instructional employees.

Whenever a teacher is required to extend his or her leave under
section 112 (¢) or (d), such leave would be treated as other leave
under the Act, with the same rights to employment and benefits
protected contained in section 106.

Reasonable grounds under subsection of (f) of section 112 could
include such factors as advise of counsel, collective bargaining
agreements, as well as compliance with valid state and local laws,
the laws referenced in subsection (b) and regulations or policies
promulgated by the Department of Labor.

Maintenance of health benefits under multiemployer plans

Section 106(c) of the bill requires an employer to maintain cover-
age for the employee under any group health plan for the limited
duration of the employee’s family or temporary medical leave at
the level and under the conditions coverage would have been pro-
vided if the employee had continued in employment continuously
from the date the employee commenced the leave until the date
the employee is restored or, if earlier, the date on which his or her
employment would have terminated. In the case of an employer
that contributes to a multiemployer health plan (i.e., a health plan
to which more than one employer is required to contribute and
which is maintained pursuant to one or more collective bargaining
agreements), this requirement means that the employer by which
th2 employee is employed when he or she takes the leave must con-
tinue contributing to the plan on behalf of the employee for the du-
ration of the leave, as if the employee had continued in employ-
ment throughout the period of leave, unless the plan expressly pro-
vides for some other method of maintaining coverage for a period
of family or temporary medical leave. The employee’s benefit
rights shall continue to be governed by the terms of the plan.

An employer may be obligated to contribute to a multiemployer
health plan on behalf of its employees pursuant to a collective bar-
gaining or other agreement, the terms of a plan, or a duty imposed
by labor-management relations law. In any event, the Committee’s
intent is that where the method of providing group health plan
coverage is through contributions to a multiemployer plan, the em-
ployer, unless the plan expressly provides otherwise, shall be obli-
gated to continue contributing as if the employee were not on
leave, notwithstanding any terms of any collective bargaining or
other agreement to the contrary, and the employee shall look to
the plan for his or her benefit rights.

The Committee recognizes that multiemploye: plans need to re-
ceive contributions to finance benefit coverge. To ensure that a
plan receives employer contributions, the obligation to contribute
imposed by the bill, like other stututory obligations imposed by cur-
rent law, shall be considered an obligation enforceable under 29
U.S.C. sec. 1145 (relating to delinquent contributions to a multiem-
ployer plan). This is not intended to preclude any other means of
enforcement that the plan may provide or be entitled to pursue,
but to vest a plan with an absolute right to invoke section 1145.

During the period of leave, the employer shall make contribu-
tions to the plan at the same rate and in the same amount as if the
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employee were continuously employed. Unless the contrary is
clearly demonstrated by the employer (or by the plan, where appro-
priate), it shall be assumed that the employee would have contin-
ued working un the same schedule, at the same wage or salary, and
otherwise under the same terms and conditions as he or she nor-
mally worked before going on leave. So, for example, if the employ-
ee normally worked 160 hours a month before taking family or
temporary medical leave and the employer is obligated to contrib-
ute to a multiemployer health plan at the rate of $1.25 an hour,
the employer would be obligated to continue contributing to the
plan on behalf of the employee during the leave period at the rate
of $1.25 an hour for 1€0 hours a menth, unless the employer clear-
ly shows that the employee would have worked fewer hours, or the
plan clearly shows that employee would have worked more hours,
had he or she not been on leave.

A plan may adopt more specific rules governing an employer’s
contribution obligation during the leave peried. For example, a

lan may adopt a rule that an employee’s normal number of work
gours a month is the average number of work hours a month over
the month (or a period of months) immediately prior to the employ-
ee’s leave period. A plan could adopt rules w{ich accommouate its
particular reporting period (e.g., monthly, weekly). Also the Com-
mittee intends that an employer shall provide the plan with what-
ever information is appropriate to assist the plen in determining
an employee’s status and whether the employer has an obligation
to contribute on behalf of the employee.

The bill does not give an employee on family or temporary medi-
cal leave any greater rights or benefits under a multiemployer plan
than an employee who is not on such leave. The ..me coaditions of
coverage shall apply to an employee on such leave as apply to an
employee who is not on such leave from the employer. This in-
cludes any obligations and conditions with respect to employee con-
tributions.

And, of course, these obligations apply only with respect to an
“eligible employee” vithin the meaning of section 101(3) of the bill;
that is, an employee who has met the length of employment stand-
ard. Neither the employer nor the multiemployer plan has any ob-
ligation under the bill with respect to persons who are not “eligible
employees.”

Prohibited acts

The Committee recognizes the possibility that an employer, in
certain circumstances, may seek to induce an employee not to take
the entitled leave or to retaliate against an employee for taking
leave. The bill makes clear that an employer’s interference with or
attempts to restrain or deny the exercise of or the attempt to exer-
cise any right provided by this Act is unlawful. This prohibition in-
cludes, but is not limited to, threats of reprisal or discrimination
against any individual for opposing any practice made unlawful by
this Act.

It is also unlawful for an employer to discharge or in any other
manner discriminate . ainst an_employee because such employee
has filed a charge, has instituted a proceeding under or related to
the bill, has given or is about to give information in connection
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with any inquiry or proceeding relating to a right provided under
this bill or has testified or is about to testify in any inquiry or proc-
essing relating to a right provided under this bill.

Administrative provisions and civil remedies

The temporary medical and family leave nrovisions are time spe-
cific in two important respects: first, by the duration of the leave
once granted, and second, if not granted in a timely manner the
right is effectively lost. Cognizant of the time specific nature of the
rights created, the bill contai :s an enforcement scheme designed to
provide the most readily available and timely enforcement system
possible. It is, therefore, the clear intent of the Committee that all
time requirements set forth in the bill be expeditiously met, and
that every effort be made to act expeditiously in resolving these
cases.

The basic components of the Act’s enforcement mechanisms are
administrative investigation and hearings containing strict dead-
lines, alternative judicial enforcement, and the requirement of sig-
nificant remedies for noncompliance. The availability of an admin-
istrative scheme means that aggrieved employees will have access
to an already existing Department of Labor structure mandated to
investigate and prosecute their claims. At the same time, the impo-
sition of strict time deadlines for action will avoid many of the
problems of delay and inaction that often plague administrative en-
forcement. It is the Committee’s intent that all civil remedies apply
to state employees as well, including the right to sue their employ-
ers.

Just as important is the relief provided. Providing for the award
of attorney’s fees to prevailing parties will ensure both that attor-
neys will be willing to represent employees to assert their rights
under the Act and that employers will be deterred from violating
the provisions of the law. Similarly, the provision of mandatory
money damages serves the dual purposes of (1) ensuring that em-
ployees will be recompensed for their actual losses and the pain
and suffering in being denied leave and thus having to initiate
legal action in order to assert their rights and (2) adding to employ-
ers incentives to comply. Actual losses include any actual expenses
resulting from a denial of medical benefits in viclation of the provi-
sions of this Act. It is the Committee’s intent that the relief author-
ized in this section be available against state employers to the full
extent that is Constitutionally permissible.

An individual who believes he or she has been denied any of the
rights guaranteed by the Act (including but not limited to restora-
tion to the same or equivalent position following a temporary
family cr medical leave, or maintenance of health insurance bene-
fits during the leave), or who has reason to believe that he or she
will be denied any such rights, may file a charge with an office of
the Department of Labor of may bring a civil action tc¢ enforce the
provisions of this Act. Ar administrative charge must be fil 1
within one year of the violation. Charges may be filed on behalf of
a person ot a class of individuals. The Secretary of Labor must in-
vestigate the charge and make a determination within 60 days: if
the determination is that there is a reasonable basis for the charge,
the Secretary must issue and prosecute a complaint. An on-the-

Q R
a8

IToxt Provided by ERI




38

record hearing before an administrative law judge (“ALJ”) must
begin within 60 days of the issuance of the complaint (unless the
ALJ has reason to believe that the purposes of the Act would be
best furthered by allowing more time to prepare for a hearing).
The ALJ’s findings, conclusions, and order for relief must be 1ssued
within 60 days of the hearings’ end. The ALJ’s decision becomes
the final agency decision unless appealed and modified by the Sec-
retary; the final agency decision may be reviewed in a federal court
of appeals. If ne such review is sought, the Secretary may petition
the appropriate Federal district court fo- enforcement of the final
agency order.

If the Secretary has dismissed or failed to take action on a
charge within 60 days after filing, the individual who filed the
charge may elect to file an action directly in federai or state court,
instead of continuing with the administrative enforcement proce-
dure. The individual may also elect to proceed in court if the Secre-
tary, at any point in the administrative procedure, fails to fulfill
his or her obligations under the Act.

A charging party may also elect, before the commencement of
the hearing, to be a party. This will allow that party to present evi-
dence and testimony and to participate fully in the subsequent pro-
ceedings in the case. Such election does not, however, relieve the
Secretary ot his or her duty to prosecute the complaint.

At any time between the filing of a charge and the issuance of
the ALJ’s findings and conclusions, the parties may negotiate and
agree to a settlement. Before the issuance of a complaint, any such
agreement entered into by the charging party and the charged em-
ployer is effective, unless the Secretary determines within 30 days
after notice of the settlement, that such is not generally consistent
with the purposes of this title. After the complaint has been issued,
it is the Secretary’s duty to prosecuie the complaint and conse-
quently any settlement agreement will be negotiated between the
Secretary and the party charged. Such agreement may not be en-
tered into over the objection of the charging party, unless the Sec-
retary determines that the settlement provi(fes a full remedy for
the charging party.

Commission on family and medical leave

Title IIT of this Act establishes a bipartisan commission, to be
known as the Commission on Family and Medical Leave, to con-
duct a comprehensive study of existing an' proposed family and
medical leave policies and the potential cost, benefits, and impact
on productivity of such policies on businesses, especially businesses
which employ fewer than 50 employees. The Commission will be
composed of 12 voting members and 2 ex-officio members. The ma-
jority and minority leadership of the House of Representatives and
the Senate shall each appoirt one member of Congress to the Com-
mission and two additional Commission members selected by virtue
of their expertise in family, medical and labor-management issues,
including small business representatives. The Secretary of Health
and Human Resources and the Secretary of Labor shall serve as
nonvoting ex-officio members.

It will be the task of the Commission to explore the relevant
family and medical leave issues and options and to make recom-




mendations to Congress within two years of its first meetine The
two year study period 1s timed so as to provide Congress w.th an
additional veur tu consider the report of the Commu:ssion piior to
the change in the sinall employer exemption to coverage of ermploy-
ers with 35 or more employees.

Miscellaneous

Title IV of the Act contains miscellaneous provisions concerning
the effect of this legislation on other legislation and vn existing em-
ployment beunefits, encouraging more generous leave nnlicies. regu-
lations, and effective dates. Section 40l(a) generally provides that
nothing in the Act shall be construed to modify or affect in any
way any Federal or state law prchibiting discriminetion on the
basis of race, religion. color, national origin, sex, age or handi-
capped status. Thus, for example, nothing in this iegislation may
be read to affect or arnend Title VII of the 1964 Civii Rights Act, 42
U.5.C. Sec. 20die er seq., as amended by Public Law 45-555. 92 Stat
2076 (1978).

The bill is alse not intenided to modify or to affect the Rehabilita-
tion Act of 1973, as amended, or the regulations concerning emn-
ployment which have been promulgated pursuant io that statute.
Thus, the leave provisions of this bill are wholly distinct from the
reasonable accommodation obligations of emplovers who receive
Federal financial assistance, who contract with the Federal govern-
ment, or of the Federal governinent itself. Employees with disabil-
ities who meet essential job requirements may regquest such accom-
modations as job restructuring or the modification of equipment
under the 1973 Act. See, e g, 45 C.F.R Sec. 84.11 et seq. The pur-
pose of the Act is simply to app.y the leave provisions of the bill to
all employees and employers within 1ts coverage, and not to modify
already existing rights and protections

Section 401(b) deals with state and local laws. and makes ciear
that state and locai laws providing greater leave rights than those
provided herein (assuming state and local comphance with all
other Federal laws) may continue to exist Thus, for example, if a
state were to guarantee a longer period of family leave to all em-
ployees or to make it a paid leave, nothing in the Act could be read
to supersede the state law.

Similarly, section 402(a) specifies that employers must continue
to comply with collective bargaiming agreements or employment
benefit plans providing greater benefits than the Act. Conversely,
section 402(b) makes clear that rights under the Act cannot be
taken away by collective bargaining or employer plaus.

Finally, section 404 provides that the Secretary of Labor may
prescribe the necessary regulations for family and temporary medi-
cal leave, and section 405 sets forth the Act’s effective dates. Gen-
erally, with two exceptions, the Act goes into effect six months
after the date of enactment However, the Title creating the Com-
mission goes into effect immediately; and where there is a collec-
tive bargaining agreement 1n effect on the date of enactment, Title
I (providing the unpaid family and temporary medical leave) goes
into ecffect on either the date the agreement terminates, or one
year after the date of enactment, whichever occurs earlier.
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INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1x4) of rule XI, the Committee estimates
that this bill will have no significant inflationary impact on prices
and costs in the operation of the national economy.

CoMMITTEE FINDINGS

With reference to clause 2(1¥3XA) of rule X1 of the Rules of the
House of Representatives, the Committee’s extensive legislative
and oversight findings since the 98th Congress are described in the
Committee Aciion and Background and Need for Legislation sec-
tions of this report. No oversight findings have been presented to
the Committee by the Committee on Government Operations. The
Education and Labor’s own findings are incorporated throughout
the discussion above, “Explanation of the Pill”’.

STATEMENT REGARDING OVERSIGHT REPORTS FROM THE COMMITTEE
ON GOVERNMENT OPERATION

In compliance with clause 2(1X3)XD) of the rule XI of the Rules of
the House of Representatives, no findings or recommendations of
the Committee on Government Operations were submitted to the
Committee with reference to the subject matte: specifically ad-
dressed by this legislation.

CONGRESSIONAL BUDGET OrFICE ESTIMATE

In compliance with clause 2(X3XC) and rule XI of the Rules of
the House of Representatives, the estimate prepared by the Con-
gressional Budget Office pursuant to section 403 of the Congres-
sional Budget Act of 1974, submitted prior to the filing of this
report, is set {orth as follows:

U S. CoNGRESS,
CoNGRESSIONAL BUDGET OFFICe,
Washington, DC, April 11, 1989.
Hon. Aucustus F. HAWKINS,
Chairman, Commuttee on Education and Labor,
House of Representatives, Washington, DC.

DeEAR MR. CHA'EMAN: In response to your request, the Congres-
sional Budget Oftice has reviewed H.R 770, the Family and Medi-
cal Leave Act of 1989, as ordered r orted by the House Committee
on Education and Labor on March ., 1989.

Estimated cost to the Federal Government: The estimated costs
of Titles I, II, and III of the bill are discussed below. Title IV con-
tains miscellaneous provisions that have no budgetary impact and
effective dates for all Titles.

Title L: Title I of H.R. 770 would allow a private sector ~mployee,
and any employee no! covered cnder Title I, up to ten weeks’
leave without pay during any 24-month period, because of the birth
of a son or daughter. The placement of a child for adoption or
foster care with the employee would also entitle the employee to
this leave. In addition, an employee could claim this leave to care
for a seric sly ill son or daughter Title I would also permit the
empwyee up to 15 workweeks of temporary medical leave in every
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12-month period due to a serious health condition preventing the
employee from performing the functions of his or her position.
Title I would not apply t¢ any employer of less than 50 workers for
the first three years after enactment, or to any employer of less
than 35 workers thereafter.

The direct costs of providing this leave would be borne entirely
by the private employer, and therefore would not result in costs
being incurred by the federal government. However, enactment of
this bill would entail additional administrative costs for the De-
partment of Labor (DOL). Costs would vary with the number of
claims filed under H.R. 770. CBG assumes this Act would be admin-
istered directly through the DOL Wage and Hour Division.

The Wage and Hour Division works to obtain compliance with
the minimum wage, overtime, child labor, and other employment
standards, and we assume could administer this Act as well. This
Division handles compliance actions for approximately one million
pceple per year, as well as fulfilling its other administrative duties.
Costs for this division are about $90 million annually. No data are
available as to the estimated number of claims that would be filed
under the Family and Medical Leave Act. Costs would vary not
only with the caseload, but also with the manner in which the De-
partment of Labor assures compliance with these provisions.

Title II: Title II of H.R. 770 would allow federal civil service em-
ployees up to 18 weeks of leave without pay during any 24-month
period, because of the birth of a son or daughter. The placement of
a child for adoption or foster care with the employee would also en-
title the employee to this leave. In addition, an employee could
claim this leave to care for a seriously ill son or daughter. Title II
would also permit an employee up to 26 workweeks of temporary
medical leave in every 12-month period due to a serious health con-
dition preventing the employee from functioning in his or her job.

Under curreut law, there is no comprehensive federal policy cov-
ering unpaid leave for parental and medical purposes. The Office of
Personnel Management provides guidelines for granting leave for
various purposes, but implementation of leave pclicy is up to the
discretion of each employee’s supervisor.

We estimate that enactment of Title II of H.R. 770 would not sig-
nificantly increase federal costs. The leave allowec! under Title II is
unpaid leave, and the employee would be responsible for the em-
ployee’s share of any benefits they wished to kev» current. Ai-
though some temporary workers would likely be hired to maintain
operations, we assume that their salary would be at or below that
of the permanent -vorker. Also, ferieral guidelines dc not require
that benefits be provided to temporary workers. Additional costs
could result from providing henefits to the temporary worker, or
from increased recruiting a: 1 personnel administration.

Title III: Title III of this bill would establish the Commission on
Family and Medical Leave to stud_ existing and proposed policies
on such leave, and the potential costs, benefi+s, and impact on pro-
ductivity of such policies on empluyers. Travel expenses, per diem
allowances, and salary and overhead costs for an executive director
and staff are alco authorized, although no specific authorization
level is stated in the bill. We estimate tnese costs could be about
3500,000 per year over the two-year life of ihe Comuussion. Costs of
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Title III most likely would begin late in fiscal year 1989 or in 1990,
depending on the date of enactment.

Titles I, I1, and IV of the bill would take effect six months after
the date of enactment, while Title III would become effective upon
enactment.

Estimated cost to State and local governments. There is no data
available for estimating the cost of H.R. 770 to state and local gov-
ernments. They would be responsible for any costs associated with
providing their employees with the leave specified in Title I. These
cost could vary with the frequency and J):ration of leave taken,
and with the type and number of replacement personnel needed.
However, by the end of 1988 five states had enacted their own pa-
rental or family leave laws, and at least 14 states have similar leg-
islation pending. Therefore, in these states, H.R. 770 may have less
of an effect on state and local government costs than in those
states with no similar legislation.

If you wish further details on this estimate, we will be pleased to
provide them. The CBO staff contact is Michael Pogue (226-2820).

Sincerely,
ROBERT D. REISCHAUER,
Director.

COMMITTEE ESTIMATE

With reference to the statement required by clause 7(a)X1) of rule
XIII of the Rules of the House of Representatives, the Committee
accepts the estimate prepared by the Congressional Budget Office.

Strike all after the enacting clause and insert the following:
SECTION t SHORT TITLE, TABLE OF CONTENTS

9(8!3”SHORT TitLe —This Act may be cited as the "Family and Medical Leave Act of

(b) TaBLE OF ConTENTS —Section 1 Short title, table of contents

TITLE I-GENERAL REQUIREMENTS FOR FAMILY LEAVE AND TEMPORARY
MEDICAL LEAVE

101 Definitions

102. Inapplicabihty

103 Family leave requirements

104 Temporary medical leave requirement
105 Certification

106. Employment and benefits protection
107 Proﬂlbnted acts

108 Administrative enforcement

109 Enforcement by civil action

110 Investigative authority

111 Rehef

112 Special rules concerning employees of local educational agencies
113 Notice

TITLE II-PARENTAL LEAVE AND TEMPORARY MEDICAL LEAVE FOR
CIVIL SERVICE EMPLOYLES

Sec 201 Parental and temporary medical leave

TITLE HI—COMMISSION ON FAMILY AND MEDICAL LEAVE

Sec 301 Estav shment
Sec 302 Duaties

Sec. 303 Membership

Sec 304 Compensation
Sec 305 Powers
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Sec 306. Termination

TITLE IV ~-MISCELLANEOUS PROVISIONS

Sec 401. Effect on other laws

Sec 402 Effect on existing e.nployment benefits

Sec 403 Encouragemen* of more generous leave policies
Sec. 404 Regulations

Sec 405 Effective dates

TITLE V—COVERAGE OF CONGRESSIONAL EM "LOYEES
Sec 501 Family and temporary medical leave for certain congressional employees
SEC 2 FINDINGS AND PURPOSES
(a) FiNniNGgs —The Congress finds that—

(1) the number of single-parent households and two-parent hjuseholds in
which the single parent or both parents work 1s increasing sigmificantly,

(2) 1t 18 1mportant to the development of the child and to the family umt that
fathers and mothers be able to participate n early childrearing and the care of
their famly members who have serious health conditions,

(3) the lack of employment opportunities to accommodaw working parents
can force individuals to choose between job security and parenting,

(4) There 1s inadequate job secunty for some employees who have serious
health conditions that prevent them from working for temporary periods,

(5) due to the nature of women's and men'’s roles 1n our society, the primary
responsibility for family caretaking often falls on women, and such responsibil-
ity affects their working hves more than it affects the working hives of men, and

(6} employment standards that apnly to one gender only have serious poten-
tia1 for encouraging employers to discrrminate against employees and appl-
cants tor employment who are of that gender

(b) Purposes —The Congress therefore declares that the purposes of this Act are—

(1) to balance the demands of the workplace with the needs of families, to pro-
mote stabihty and economic security in families, and to promote Federal inter-
ests 1n preserving family integrity,

2) to entitle employees to take reasonable leave for medical reasons, for the
birth or adoption of a child. and for the care of a child or parent who has a
serious health condition.

(3) to accomphish such purposes in a manner which accommodates the legiti-
mate interests of employers,

(4) to accomphsh such purposes 1n a manner which, coasistent with the Equal
Protection Clause of the Fourteenth Amendment. minimizes the potential for
discrimination on the basis of sex by ensuring generaily thut leave 1s available
for ehgible medical reasons tincluding mate. nity-related disab:dity) and for com-
pelling family reasons, on a gender-neutral basis, and

(5) to promote the goal of equal employment opporturity for women and men,
pursuant to such clause

TITLE [—-GENERAL REQUIREMENTS FOR FALIILY LEAVE AND MEDICAL
LEAVE

SEC 101 DEFINITIONS
For purposes of this title the follow ing terme have the following meanings

(1) The terms “commerce’ arnd ‘industrv or activity affecting commerce”
mean any activity, business, or industry in comniercc or in which a labor dis-
pute would hinder or obstruct commerce or the free flow of commerce, and 1n-
tlude “commerce” and any activity or ndustryv “affecting (emmerce” within
the meaning of the Labor Management Relations Act, 1947 (20 US ¢ 41 et
seq !

21 The terms “emp'ny ', "person’, and "State” have the meanings given such
terms 10 sections Aig), 3ta), and 3ie), respectively, of the Fair Labor Standards
Act of 1938 (29 U S C 20%), 205, 20401

»tA) The term “chgible employee” means ary emiplovee as defined 1n scetion
3te) of the Fair Labor Standards Act of 1038 (29 U SO 203i¢ + who has been em-
ployed by the emplover with respect t¢. whom benehits are wought under this
section for ot least—

(1 1.000 hours of service during the previous 17-month period, .and
Gt 12 months

o

Q . "
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(B) Such term does not include any Federal officer or employee covered under
subchapter V of chapter 63 of title 5, United States Code (as added by title I of
thi= Act).

(4) The term “employee’ meai:< any individual employed by an employer

(5XA) The term “employer’’ means any person engaged 1n commerce or any
activitv affecting commerce who—

«) during the 3 year period beginning after the effective date of this title,
employs 50 or more employees for each working day during each of 20 or
more calendar workweeks 1n the current or preceding calender year, or

(i) after such period, employs 35 or more employees for each working day
during each ~f 20 or more calendar workweeks 1n the current or preceding
calendar year

(B) for purposes of subparagraph (A), the term “person” includes, among
other things—

(1) any person who acts, directly or indirectly, in the interest of an em-
ployer to any of the employer’s employees,

(i) any successor in interest of an employer, and

(1) any public agency, as defined 1n section 3(x) of the Fair Labor Stand-
a.ds Act of 1938 (29 US C 203(x).

(C) For purposes of subparagraph (A), a public agency shall be deemed to be a
person engaged 1n commerce or 1n an activity affecting commerce

(6) The term “employment benefits” means all benefits provided or made
available to employees by an employer, and 'nclude group life insurance, health
insurance, disability insurance, sick leave. annual leave, educational benefits,
and pensions, regardless of whether such benefits are provided by a pohcy -~
practice of an employer or through an employee benefit plan as defined 1n sec-
tior12 3(3) of the Employee Retirement Income Security Act of 1974 (29 US.C
1002(1)).

(7) The teirm “health care provader” means—

(A) any person licensed under Federal, State, or local law to prowvide
health care services, or

(B) any other person determined by the Secretary to be capable of provid-
ing health care services

(8) The term “reduced leave schedule” means leave scheduled for fewer than
an employee’s usual number of hours per workweek or hours per workday

(9) The term “Secretary’ means the Secretary of Labor

(10) The term “serious health condition” means an 1illness, injury, impair-
ment, or physical or mental conditions which involves—

(A) inpatient care 1n a hospital, hospice, or residential health care facih-
ty, or

(B) continuing treatment or continuing supervision by a health care pro-
vider

(11) The term “son or daughter” means a biological, adopted, or foster child, a
stepchild, a legal ward, or a child of a person standing 1n loco parentis, who 1s—

(A) under 18 years of age, or

(B) 18 years of age or older and incapable of self-care because of mental
or physical disabihty

(12) The term “parent” means > hiological, foster, or adoptive parent, a
parent-in-law, a stepparent, or a lega! suardian

SEC 102 INAPPLICABILITY

The nghts provided under this title shall not apply—
(1) durin  the 3-year period beginning after the effective date of this title,
with respec  » employees of any facility of an employer at which fewer than 50
employees are employed, and when the combined number of employees em-
ployed by the employer within 75 miles of the facility 1s fewer than 50. and
(2) after such pertod, with respect to employees of anv facility of an employer
at which fewer than 35 employees are employed, and when the combined
number of employees employed by the employer within 75 miles of the facility
1s fewer than 35
SEC 103 FAMILY LEAVE REQUIREMENT
ta) In CeneraL -(1) An eligible employee shall be entitled subject to section 105,
to 10 workweeks of family leave during any 24-month period—
{A) because of the birth of a son or daughter of the employee,
(B) because of the placement of a son or daughter with the employee for adop-
tion or foster care, or
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(C) in order to care for the employee’s son, daughter, or parent who has a
serious health: condition

(2) The entitlement to leave under paragraphs (1XA) and (1XB) shall expire at the
end of the 12-month period beginning on the date of such birth or placement

(3) In the case of a son, daughter, or parent, who has a serious health condition,
such leave may be taken intermittently when medically necessary, subject to subsec-
tion (e). Leave under either such paragraph may not be taken intermittently unless
the employer and employee agree otherwise.

(b) REDUCED LEAVE.—Upon agreement between the employer and the employee,
leave under this section may be taken on a reduced leave schedule, however, such
reduced leave schedule shall not result in a reduction 1n the iotal amount of leave
to which the employee 18 entitled.

(c) UnpaiD LEAVE PERMITTED.—Leave under this section may consist of unpad
leave, except as proviued in subsection (d)

(d) RELATIONSHIP TO PAID LEAVE —<1) If an employer prowvides paid family leave
for fewer than 10 workweeks, the addiional weeks of leave added to attain the 10-
workweek total may be unpaid.

(2) An eligible employee or employer may elect to substitue any of the employee’s
paid vacation leave, personal leave, or feuly leave for any part of the 10-week
period.

(e) FORESEEABLE LEAVE —(1) In any case 1n which the necessity for leave under
this section is foreseeable bas>\ on an expected birth m adoption, the ¢hgible em-
ployee shall provide the employer with prior notice of such expected birth or adop-
tion in a manner which 1s reasonable and praciicable,

(2) In any case in which the necessity for leave under this section 1s foreseea-
ble based on planned medical treatment or supervision, the employee—

(A) shall make a reasonable effort to schedule the treatment or supervision so
as not to disrupt unduly the operations of the employer, subject to the approval
of the health care provider of the employee’s son, daughter, or parent, and

(B} shall provide the employer with prior notice of the treatment or supervi-
sion 1n a manner which is reason‘ ble and practicable,

() Spouses EMPLOYED BY THE SAME EMPLOYER —[n any case in which a husband
and wife entitled to family leave under this section ar» employed by the same em-
ployer, the aggregate number of workweeks of family leave to which both may be
entitled may be hmted to 10 workweeks during any 24-moath period, if such leave
15 taken—

(1) under subparagraph (A) or (B) subsection (aX1); or

(2) to care for a sick parent under subparagraph (C) of such subsection

SEC. 104 TEMPORARY MEDICAL LEAVE REQUIREMENT

(a) IN GENERAL —(1) Any ehigible employee who, because of a serious health condi-
tion, becomes unable to perform the functions of such employee’s position, shall be
entitled, subject to section 105, to temporary medical leave Such entitleme:t shall
continue for as long as the emplovee is unable to perform such functions, except
that 1t shall not exceed 15 workweeks during any 12-month period

(2) Such leave may be taken intermittently when medically necessary, subject to
subsection (d)

(b) UNpaip LEavE PERMITTED —Such leave may consist of unpaid leave, except as
proviced in subsection (c)

(cy RELATIONSHIP TO PAID LEAVE —(1) If an employer provides paid temporary
medical leave or paid sick leave for fewer than 15 weeks, the additional weeks of
leave added to attain the 15-wcek total may be unpaid

(2) An ehgible employee or employer may elect to substitute the employee's ac-
crued paid vacation leave, sick leave, or medical leave for any part of the 15-week
period, except that nothing 1n this Act shall require an emplover to provide paid
sick leave or paid medical leave in any situation in which such employer would not
normally provide any such paid leave

(d) FORESEEABLE LEAVE —In any case 1n which the necessity for leave under this
section 15 foreseeable based on planned medical treatment or supervision, the em-
ploeyee—

(1) shall make a reasonable effort to schedule the treatment or supervision so
as not to disrupt unduly the operations of the employer, subject to the approval
of the employee’s health care provider, and

(2) shall prownide the employer with prior notice of the treatment or supervi-
sion in a manner which 1s reasonable and practicable
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SEC. 105. CERTIFICATION

(a) IN GENERAL—An employer may require that a claim for family leave under
section 103(aX1XC), or temporary medical leave under section 104, be supported by
certification issued bi‘; the health care provider of the eligible employee or of the
employee’s son, daughter, or parent, whichever is appropriate The employee shall
provide a copy of such certification to the employer.

(b) Surricient CerTIFICATION.-—Such certification shall be sufficient if it states—

(1) the date on which the serious health condition commenced,

(2) the probable duration of the condition,

(3) the appropriate medical facts within the provider’s knowledge regarding
the condition, and

(4XA) for purpose of leave under section 104, a statement that the employee 1s
unable to perform the functions of the employee’s position; and

(B) for purposes of leave under section 103(aX1XC), an estimate of the amount
“ ‘ime tﬁat the eligible employee is needed to care for the son, daughter, or
parent.

(c) EXPLANATION OF INABILITY To PERFORM JoB Funcrions —The employer may
request that, for purposes of section 106(d), certification under this section that is
issued 1n any case involving leave under section 104 include an explanation of the
extent to which the eligible employee 1s unable to perform the functions of the em-
ployee’s position.

(d) Seconp Opini. 'N.—(1) In any case 1n which the employer has reason tc doubt
the validity of the (ertification provided under subsection (a), the employer may re-
quire, at its own expense, that the eligible employee obtain the opinion of a second
health care provider designated or approved by the employer concermng any infor-
mation certified under subscction (b)

(2) Any health care provider designated or approved under paragraph (1) may not
be employed on a regular basis by the employer.

(e) REsoLuTION OF CoONFLICTING OPINIONS.—(1) In any case in which the second
opinion described in subsection (d) differs from the original certification provided
under subsection (a), the employer may require, at its own expense, that the employ-
ee obtain the opinion of a third health care provider designated or approved jointly
by the employer and the employee concerning the information certified under sub-
section (b)

(2) The opinion of the third heaith care provider concerning the information cert:-
fied under subsection (b) shall be considered to be final and shall be binding on the
employer and the employee.

(f) SuBSEQUENT RECERTIFICATION —The employer may require that the eligible em-
ployee obtain subsequent recertifications on a reasonable basis.

SEC. 106 EMPLOYMENT AND BENEFITS PROTECTION

(a) RESTORATION TO PosrrioN.—(1) Any eligible employee who takes leave under
section 103 or 104 for its intended purpose shall be entitled, upon return from such
leave—

(A) to be restored by the employer to the postion of employment held by the
employee when the leave commenced, or

(B) to be restored to an equivalent position with equivalent employment bene-
fits, pay, and other terms and conditions of employment

(2) The taking of leave under this title shall not result in the loss of any employ-
ment benefit earned before the date on which the leave commenced

(3) Except as provided 1n subsection (b), nothing 1n this section shall be construed
to entitle any restored employee to—

: (A) the accrual of any semority or employment benefits during any period of
eave, or

(B) any right, benefit, or position or employment othe: than any nght, bene-
fit, or position to which the employee would have been cntitled had the employ-
ee not taken *the leave

(4} As a condition to restoration under paragraph (1), the employer may have a
policy that requires each employee to recewve certification from the employee’s
health care provider that the employee 1s able to resume work, except that nothing
in ths paragraph shall supersede a valid State or local law, or a collective bargain-
ing agreement that governs the return to work of employees taking medical leave

(b) ExeMPTION CONCERNING CER”AIN HI1GHLY COMPENSATED EMPLOYEES —(1)— An
employer may deny restoration uader this subsection to any ehgible employee de-
scribed 1n paragraph (2) if—

(A) such demal 1s necessary to prevent substantial and grievous economic
njury to the employer’s operations,

ERIC 47

"




E

2!

47

(B} the employer notifies the employee of its intent to deny restoration on
su::ih basis at the time the employer determines that such injury would occur,
an

(C) in any case 1n which the leave has commenced, that employee elects not to
return to employment after receiving such notice

(2) An eligible employee described in this paragraph 1s a salaried chgible employ-
ee who is among the—

(A) highest paid 10 percent of employees, or

(B) 5 highest paid employees,

whichever is greater, of the employees employed by the employer within 75 miles of
the facility at which the employee is employed.

(c) MAINTENANCE OF HEALTH BENEFITS.—During any period an eligible employee
takes leave under section 103 or 104, the employer shall maintain coverage under
any group health plan (as defined in section 162(iX2) of the Internal Revenue Code
of 1986) for the duration of such leave at the level and under the conditions cover-
ag~ would have been provided if the employee had continued in employment con-
tinuously from the date the employee commenced the leave until the date the em-
ployee is restored under subsection (a).

(d) No BAR T0O AGREEMENT CONCERNING ALTERNATIVE EMPLOYMENT.—Nothing 1n
this title shall be con<trued to prohibit an employer and an eligible employee from
mutually agreeing to alternative employment for the employee throughout the
period during which the employee would be entitled to leave under this title. Any
such period of alternative employment shall not cause a reduction in the period of
temporary medical leave to which the employee is entitled under section 104.

SEC 107. PROHIBITED ACTS.

(a) INTERFERENCE WiTH RiGHTS —(1) It shall be unlawful for any employer to
interfere with, restrain, or deny the exercise of or the attempt to exercise, any right
provided under this title

(2) It shall be unlawful for any employer to discharge or 1n any other manner dis-
crilminate against any individual for opposing any practice made unlawful by this
title.

(b) INTERFERENCE WITH PROCEEDINGS OR INQUIRIES —It shall be unlawful for any
person to discharge or 1n any other manner discriminate against any individual be-
cause such individual—

(1) has filed any charge, or has instituted or caused to be instituted any pro-
ceeding, under or related to this title,

(2) has given, or is akout to give, any information 1n connection with any 1n-
quiry or proceeding relating to any right provided under this title, or

(3) has testified, or is about to testify in any inquiry or proceeding relating to
any right provided under this title

SEC 108. ADVMINISTRATIVE ENFORCEMENT

(a) IN GENERAL —The Secretary shall 1ssue such rules and regulations as are nec-
essary to carry out this section, including rules and regulations concerning service
of cormplaints, notice of hearings, auswers and amendments to complaints, and
copies of orders and records of proceedings

(b) CuArGES.—(1) Any person (or person, including a class or organization, on
behalf of any person) alleging an act which violates any provision of this title may
file a charge respecting such violation with the Secretary Charges shall be in such
form and contain such information as the Secretary shall require by regulation.

(2) Not more than 10 days after the Secretary receives notice of the charge, the
Secretary—

(A) sh(;all serve a notice of the charge on the person charged with the viola-
tion, an

(B) shall inform such person and the charging party as to the rights and pro-
cedures provided under this title

(3) A charge may not be filed more than 1 year after the date of the last event
constituting the alleged violation.

(4) The charging party and the person charged with the violation may enter into a
settlement agreement concerning the violation alleged 1n the charge before any de-
termination is reached by the Secretary under subsection (¢c) Such an agreement
shall be effective unless the Secretary determines, within 30 days after notice of the
proposed agreement, that the agreement 1s not generally consistent with the pur-
poses of this title

(c) InvesTIGATION, COoMPLAINT —(1) Within the 60-day period after the Secretary
receives any charge, the Secretary shall investigate the charge and 1ssue a
complaint based on the charge or dismiss the charge.
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(2) If the Secretary deterrnes that there 1s no reasonable basis for the charge,
the Secretary shall dismiss the charge and promptly notify the charging party and
the respondent as to the dismissal

(3) If the Secretary determines that there 1s a reasonable basis for the charge, the
Secretary shall issue a complaint based on the charge and promptly notify the
charging party and the respondent as to the 1ssuance

(4) Upon the 1ssuance of a complaint, the Secretary and the respondent may enter
into a settlement agreement concerning a violation alleged 1n the complaint Any
such settlement shall not be entered into over the objection of the charging party,
unless the Secretary determines that the settlement provides a full remedy for the
charging party

(5) If, at the end of the 60-day period referred to in paragraph (1), the Secretary—

(A) has not made a determination under paragraph (2) or (3),
(B) has dismissed the charge under paragraph (2), or i
(C) has disupproved a settlement agreement under subsection (bX4) or has not
entered into a settlement agreement under paragraph (4) of this subsection,
the charging party may elect to bring a civil action under section 109 Such election
shall bar further administrative action by the Secretary with respect to the viola-
tion alleged in the charge.

(6) The Secretary may issue and serve a complaint alieging a violation of this title
or the basis of information and evidence gathered as a result of an investigation
mitiated by the Secretary pursuant to section 110

(7) The retary shall have the power to petition the United States district court
for the district in which the violation 1s alleged to have occurred, or in which the
respondent resides or transacts business, for appropriate temporary rehef or re-
straining order. Upon the filhing of any such petition, the court shall cause notice of
the petition to be served upon the respondent, and the cou  hall have junsdiction
to grant to the Secretary such temporary relief or restrainn._ srder as it deems Just
and proper

(d) RigHTs OoF PArTIEs —(1) In any case in which a complaint 1s 1ssued under sub-
section (c), the Secretary shall, not more than 10 days after the date on which the
complaint 1s 1ssued, cause to be served on the respondent a copy of the complaint

(2) Any person filing a charge alleging a violation of th:s title may elect to be a
party to any complaint filed by the Secretary alleging such violation Such election
must be made before the commencement of the hearing

(3) The failure of the Secretary to comply 1n a timely manner with any obhigaticn
assigned to the Secretary under this title shall entitle the charging party to elect, at
the tune of such failure, to bring a civil action under section 109

(e) Conpuct oF HEARING.—(1) The S :retary shall have the duty to prosecute any
complaint issued under subsection (b)

(2) An administrative law judge shall conduct a hearing on the record with re-
spect to any complaint issued under this title The hearing shall be commenced
within 60 days after the 1ssuance of such complaint, unless the judge, in t' e judge's
discretion, determines that the purposes of this Act would best be furthered by com-
mencement of the action after the expiration of such period

(f) FinoINGs AND CoNcCLUSIONS.—(1) After the hearing conducted under this sec-
tion, the administration law judge shall promptly make findings of fact and conclu-
sions of law, and, if appropriate, issue an order for rehef as provided 1n section 111

The administrative law judge shall inform the parties, in writing, of the reason
for any delay in making such findings and conclusions if such findings and conclu-
sions are not made within 6" days after the conclusion of such hearing

(g) FiNaLiTY oF DgcisioN, REviEw —(1) The decision and order of the Administra-
tive law judge shall become the final decision and order of the agency unless, upon
appeal by an » yrieved party taken not more than 30 days after such action, the
Secretary modifies or vacates the decision, 1n which case the decision of tne Secre-
tary shall be the final decision and the order of the agency

(2) Not later than 60 days after the entry of such final order, any person ag-
gnieved by such final order may seek a review of such order in the Unmited States
court of appeals for the circuit in which the violation 1s alleged to have occurred or
in which the employer resides or transacts business.

(3) Upon the filing of the record with the court, the jurisdiction of the court shall
be exclusive and its judgment shall be final, except that the same shall be subject to
revi by the Supreme Court of the United States upon writ of certioran or certifi-
cation as provided in section 1254 of title 28, United States Code

(h) Court ENFORCEMENT OF ADMINISTRATIVE ORrDERs —(1) If an order of the
agency is not appealed under subsection (gk2), the Secretary may petition the
United States district court for the district in which the violation 1s alleged to have

49




E

49

occurred, or in which the respondent resides or transacts business, for the enforce-
ment of the order of the Secretary, by filing 1n such court a wnitten petition praying
that such order be enforced

(2) Upon the filing of such petition, the court shall have jurisdiction to make and
enter a decree enforcing the order of the Secretary In such a proceeding, the order
of the Secretary shall not be subject to review.

(3) If. upon appeal of an order under subsection (gX2), the United States court of
appeals does not reserve such order, such court shall have the junsdiction to make
and enter a decree enforcing the order of the Secretary

SEC 109 ENFORCEMENT BY CIVIL ACTION

(a) RigHT T0 BrING CIvIL ActioNn —(1) Subject to the limitations 1n this section, an
eligible employee or any person, including a ctass or orgamzation on ehalf of any
eligible employee or the Secretary may bring a aivil action against any employer
tincluding any State employer) to enforce the provisions of this title in any appropn-
ate court of the United States or 1n any State court of competent jurisdiction.

(2) Subject to paragraph (3), a civil action may be commenced under this subsec-
tion without regard to whether a charge has been filed under section 108(b)

(3) No civil action may be commenced under paragraph (1) if the Secretary—

(A) has approved a settlement agreement or has failed to disapprove a settle-
ment agreement under section 108(bX4), in which case no civil action may be
filed under this subsection 1f such action 1s based upon a violation alleged 1n the
charge and resolved by the agreement, or

(B) has issued a complaint under -ection 108(c¥3) or 108(cX6), in which case no
awvil action may be filed under this subsection 1if su~h action is based upon a
violation alleged 1n the complaint

(4) Notwithstanding paragraph (3XA), a «..a action may be commenced to enforce
the terms of any such settlement agreement

(5XA) Except as provided in subparagraph (B}, no aivil action may be commenced
more than 1 year after the date of the last event constituting the alleged violation

(B) In any case 1n which—

(1 a timely charge 1s filed under section 108(b), and

(n) the failure of the Secretary to issue a complaint or enter into a settlement
agreement based on the charge (as provided under section 108(cX4)) occurs more
than 11 months after the date on which any alleged violation occurred,

the charging party may commence a civil action not more than 60 days after the
date of such failure

(6) The Secretary may not bring a civil action against any agency of the United
States

(7) Upon the filing of the complaint with the court, the junsdiction of the court
shall be exclusive

(b) VENUE —An action brought under subsection (a) 1n a district court of the
United States may be brought—

(1) 1n any appropnate judicial district under section 1391 of title 28, Unmited
States Code, or

{2)1n the judicial district 1n the State 1n which—

(A) the employment records relevant to such violation are maintained
and admimstered, or

(B) the aggnieved person worked or would have worked but for the al-
leged violation

(c) NOTIFICATION OF THE SECRETARY, RiGHT To INTERVENE —A copy of the com-
plaint 1n any action by an eligible employee under subsection (a) shall be served
upon the Secretary by certified mail The Secretary shall have the right to inter-
vene 1n a civil action brought by an employee under subsection (a)

(d) ATTORNEYS FOR THE SECRETARY —In any civil action under subsection (a), attor-
neys appointed by the Secretary may appear for and represent the Secretary, except
that the Attorney General and the Solicaitor General shall conduct any htigation n
the Supreme Court
SEC 110 INVESTIGATIVE AUTHORITY

(a) IN GeENErRAL —To ensure comphance with the provisions of this title, or any
regulation or order 1ssued under this title, the Secretary shall have, subject to sub-
section (¢), the investigative authornity provided under section 11(a) of the Fair Labor
Standards Act (29 U S.C “11@a)

(b) OBLiGATION To KEEP AND PRESERVE RECORDS —Any employer shall keep and
preserve records in accordance with section 11(c) of such Act and 1n accordance with
regulations issued by the Secretary

Q
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(c) REQUIRED SUBMISSIONS GENERALLY LIMITED TO AN ANNUAL Basis —The Secre-
tary may rot under the authority of this section require any employer or any plan,
fund, or program to submt to the Secretary any books or records more than once
during any 12-month period, unless the Secretary has reasonable cause to believe
there may exist a violation of this title or any regulation or order 1ssued pursuant
to this uil> nras investigating a charge pursuanc to section 108

(d) SUBPOENA FPowrins, Bv —For the purposes of any investigation provided for 1
this section, the Secretary shall have the subpuciia authority provided under section
9 of the Fair Labor Standards Act

SEC 111 RELIEF

(a) Ingunctive —(1) Upon finding a violation under section 108, the admimstra-
tive law judge shall 1ssue an order requiring such person to cease and resist from
any act or practice which violates this title

(2) In any cvil action brought under section 109, the court may grant as relief
against any employer (including any State employer) any permanent or temporary
injunction, temporary restraining order, and other equitable relief as the court
deems appropriate

(b) MoNETARY ——(1} Any employer (including any State employer) that violates any
provision of this title shall be Liable to the injured party 1n an amount equal to—

(A) any wages, salary, employruent benefits, or other compensation denied or
lost to such eligible employee by reason of the viol-tion, plus interest on the
total monetary damages calculated at the prevailling e, and

(B) an additional amount equal to the greater of (;s the amount determined
under subparagraph (A), or (11) consequential damages, not to exceed 3 times the
amount determined under such subparagraph

(2) If an employer who has violated this title proves to the satisfaction of the ad-
ministrative law judge or the court that the act or omission which violated this title
was 1n good feith and that the employer and reasonable grounds for believing that
the act er omts310n was not a violation of this title, such judge or the court may. in
its discretion, reduce the amount of the hability provided for under this subsectior.
to the amount determined under paragraph (1XA)

(c) ATrorNEYS' FEES —The prevailing party (other than the United States) may be
awarded a reasonable attorneys’ fee as part of the costs, in addition to any relief
awarded The United States shall be hable for costs the same as a private person

(d} LimitaTion —Damages awarded under subsection (b) may not accure from a
date more than 2 years before the date on which a charge 1s filed under section
108(b} or a civil action 1s brought under sectior; 104

SLC 112 SPECIAL RULES CONCERNING EMPLOYEES OF LOCAL EDUCATIONAL AGENCIES

(a) IN GENERAL — Except as otherwise provided 1n this section, the righis, reme-
dies, and procedures under this Act shall apply to any local educational agency (as
defined 1n section 1471(12) of the Elementary and Secondary Education Act of 1965
(20 USC 2891(12) and 1ts employees, including the rights under section 106, which
shall extend throughout the period of any employees’s leave under this section

(b) LEavE Dors Notr VIOLATE CERTAIN UTHER FEDERAL Laws —A local educational
agency shall not be 1n violation of the Education of the Handicapped Act (20 U S.C
1400 et seq.), section 504 of the Rehabilitation Act of 1975 (29 U SC 794), or title VI
of the Civil Rights Act of 1964 42 U S C 2000d et seq ), solely as a result of an eligi-
ble employee of such agency exercising such employee’s rights under this Act

(c) INTERMITTENT LEAVE FOR INSTRUCTIONAL EMPLOYEES.—(1) Subject to paragraph
(2), 1n any case 1n which an employee employed principally in an instructional ca-
pacity by any such educational agency seeks to take leave under section 103taX1xC)
or 104 which 1s foreseeable based on planned medical treatment or supervision and
the employee would be on leave for greater than 20 percent of t'e total number of
working days in the period during which the leave would extend, the agency may
require such employee to elect either—

(A) to take leave for periods of a particular duration, not to exceed the
planned medical treatment or supervision, or
(B) to transfer temporarily to an available alternatr ¢ posi.on offered by the
employer for which the employee 15 qualified, and wh ch—
(1) has equivalent pay and benefits, and
(11) better accommodates recurring periods of 1>ave than the employee’s
regular employment position

(2) The elections described in subparagraph (A) aad (B of paragraph (1) shall
apply only with respect to an employee who comphes vith s:ction 103(eX2) or 104(d}
(whichever 1s appropnate)
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(d) RULES APPLICABLE T0 FERIODs NEAR THE CONCLUSION OF AN ACADEMIC TERM —
The following rules shall apply with respect to pe s of leave near the conclusic:.
of an academic term 1n the case of any employee employed principally in an instruc-
tional capacity by any such educational agency

(1) If the employee begins leave under section 103 or 104 more than 5 weeks
before the end of the academic term, the agency may require the employee to
continue taking leave until the end of such term, f—

(A) the leave is of a least 3 weeks duration; and
(B) the return to employment would occur during the 3-week period
before the end of such term

(2) If the employee begins leave under section 103 during the period that com-
mences 5 weeks before the end of the academic term, the agency may requre
the employee to continue taking leave until the end of such term, 1f—

(A) the leave 18 of greater than 2 weeks duration, and
(B) the return to employment would occur during the 2-week period
before “he end of such term

3) If the  mployee begins leave under section 103 during the period that com-
mences 3 weeks before the end of the academic term and the duration of the
leave is greater than 5 working days, the agency may require the employee to
continue to take leave until the end of such term

(e) RESTORATION T0 EQUIVALENT EMPLOYMENT POSITION —For purposes of determi-
nations under section 106(aX1XB) (relating to an employee’s restoration to an equv-
alent position) 1n the case of a local educational agency, such determination shall be
made on the basis of established school board policies, practices, and collective bar-
gaining agreements

(f) REDUCTION OF THE AMOUNT OF LiaBILITY.—If a local educational agency which
has violated title I proves to the satisfaction of the administrative lav- judge or the
court that the agency or department had reasonable grounds for behieving that the
underlying act or omission was not a violation of such title, such judge or court
may, in its discretion, reduce the amount of the liability provided for under section
111(bX1) to the amount determined under subparagraph (A) of such section

SEC 113 NOTICE.

(a) IN GENErAL.—Each employer shall post and keep posted, 1n conspicuous places
upon 1ts premises where notices to e.nployees and applicants for employment are
customarily posted, a notice, to be prepared or approved by the Secretary, setting
forth excerpts from, or summaries of, the pertinent provisions of this title and infor-
mation pertaining to the filing of a charge.

(b) PENALTY —Any employer that w:llfully violates this section shall be assessed a
civil money penalty not to exceed $100 for each separate offense

TITLE II--FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL
SERVICE EMPLOYEES

SEC 216 FAMILY AND TEMPORARY MEDI AL LEAVE

(a) IN GENERAL —(1} Chapter 63 of title 5, Umited States Code, 1s amended by
adding at the end thereof the following new subchapter

“SUBCHAPTER III-FAMILY AND TEMPORARY MEDICAL LEAVE

**§ 6331. Definitions
“For purposes of this subchapter—
“(1) ‘employee’ means—
“(A) an employee as defined by section 6301(2) of this title (exciuding an
individual employed by the government of the District of Columbia), and
*(B) an individual under clause (v) or (ix) of such section.
whose employment 1s other than on a temporary or intermittent bass,
“(2) ‘serious health condition’, means an illness, injury, impairment, or physi-
cal or mental condition which involves—
“(A) mpatient care in a hospital, hospice, or residential health care facih-
ty, or
“(B) continuing treatment, or continuing supervision., by a health care
provided,
“(3) ‘child’ means an individual who 15—
“(A) a biological, adopted, or foster child, a stepchild, a legal ward or a
child of a person standing in loco parentis, and
“{BX1) under 18 years of age, or
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“(ii) 18 years of age or ¢'de- and incapable of self-care because of mental
or physical disability, and
“(4) ‘parent’ means a biological, foster, or adoptive parent, a rarent-in-law, a
stepparent, or a legal guardian

“§ 6332. Family leave

“(a) Leave under this section shall be granted on the request of an employee 1f
such leave 1s requested—

“(1) because of the birth of a child of the employee,

“(2) because of the placement for adoption or foster care of a child with the
employee; or

*(3) 1n order to care for the employee's child or parent who has a serious
health condition

“(b} Leave under this section—

*(1) shall be leave withor't pay,

*42) may not, in the aggregate, exceed the equivalent of 18 administrative
workweeks of the employee during any 24-month period. and

*“(3) shall be in addition to any annual leave, sick leave, temporary medical
leave, or other leave or compensatory time off otherwise available to the em-
ployee

“{c) An employee may elect to use leave under this section—

“(1) immediately before or after (or othewise 1 ~oordination with) any period
of annual leave, or compensatory time off, other .e available to the employee;

“(2) under a method involving a reduced wor:day, a reduced workweek, or
other alternative work schedule,

“(3) on either a continuing or intermittent basis. or

“(4) any combination thereof

*{d) Notwithstanding any other provision of this section—

“(1) a request for leave under this sectron based on the birth of a child may
not be granted, if, or to the extent that, such leave would be used after the end
of the 12-month period beginning on the date of such child’s birth, and

"(2) a request for leave under this section based on the placement for adop-
tion or foster care of a child may not be granted 1if, or to the extent that, such
leave would be used after the end of the 12-month period beginning on the date
on which such child 1s so placed

“(eX1) In any case 1n which the necessity for leave under this section 1s foreseea-
ble baszd on an expected birth or adoption, the employee shall provide the employ-
1ng agency with prior notice of such expected birth or adoption 1n & manner which
1s reasonable and practicable

“(2) In any case in which the necessity for leave under this section 1s foreseeable
based on planned medical treatment or supervision. the employee—

“(A) shall make a reasonable effort to schedule the treatment or supervision
so as not to disrupt unduly the operations of the employing agency, subject to
the approval of the health care provider of the employee's child or parent, and

“(B) shall provide the employing agency with prior notice of the treatment or
supervision 1n a manner which 1s reasonable and practicable

§ 6333. Temporary medical leave

“{a) An employee who, because of a serious health condition. becomes unable to
perform the functions of such employee’s position shall. on request of the employee,
be entitled to leave under this section

"“tb) Leave under this section—

‘(1) shall be leave without pay,

*“(2) shall be available for the duration of the serious health condition of the
employee 1nvolved, but may not, in the aggregate. exceed the equivalent of 26
administrative workweeks of the employee during any 12-month period, and

“(3) shall be 1n addition to any annual leave, sick leave, family leave. or other
leave or compensatory time off otherwise avulable (0 the employee

"“tc) An employee may elect to use leave under this section—

(1) immediately before or after tor otherwise in coordination with) anv period
of annual leave. sick leave, or compensatory tune off otherwise available to the
employee,

“(2) under a method involving a reduced workdav, a reduced workweek, or
other alternative work schedule,

“t3) on erther a continuing or intermittent hasis, o

“11) any combination thereof

“td) In any case in which the necesaty for leave under this ~ection s foresceable
based on planned medical treatment or supervision, the employce—
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“(1) shall make a reasonable ettort w schedule the trcatment or supervision
80 as not to disrupt unduly the operations of the employing agency, subject to
the approval of the employee’s health care provider, and

“12) shall provide the employ.ng agency with prior notice of the treatment or
supervision 1n a nanner which 1s reasonable and practicable

§ 6334. Certificaiion

“(a) An employing agency may require that a request for family leave under sec-
tion 6332(aX3) or temporary medical leave under section 6333 be supported by certi-
fication 1ssued by the health care provider of the employer or of the employee's
child or parent, which ever 1s appropriate The employee shall provide a copy of
such certification to the employing agency.

“(b) Such certification shall be sufficient 1f 1t states—

*“(1) the date on which the serious health condition commenced,

“(2) the probably duration of the condition,

“3) tge medical facts within the provider’s knowledge regarding the cond:-
tion; an

“(4) for pur, oses of section 6333, a statement that the employee 1s u.1able to
perform the functions of the employee’s position.

§ 6355. Job protection

“An employee wk.o uses leave under section 6332 or 6333 of this title 1s ent tled to
be restored to the position held by such employee immediately before thz com-
mencement of such leave

“§ 6336. Prohibition of coercion

“(a) An employee may ot directly or indirectly intimidate, threaten, or ccerce, or
attempt to intimidate, threaten, or coerce, any other employee for the pi.rpose of
iutei fening with such employee’s nghts under this subchapter.

“(b) For the purpose of this section, ‘intimidate, tl.r-aten, or coerce’ 1ncliudes
promising to confer or conferring any benefit (such as appv tment, promotion, or
compensation), or effecting or threatening to effect any reprisal such as deprivation
of appointment, promotion, or compensation)

“§ 6337. Health insurance

“An employee enrolled 1n a health benefits plan under chapter 89 of this title who
15 placed 1n a leave status under section 6332 or 6333 of this title may elect to con-
tinue the employee’s health benefits enrollment while 1n such leave status and ar-
range to pay into the Employees Health Benefits Fund (described 1n section 8909 of
this title), through that individual’s employing agency, the appropnate employee
contributions

“‘§ 6338. Regulations

“The Office of Personnel Management shall prescribe regulatiors necessary for
the administration of this subchapter The regulations prescribed under this sub-
chapter shall be consistent with the regulations prescribed by the Secretary of
Labor under title I of the Family and Medical Leave Act of 1989 °

(2) The table of contents for chapter 63 of title 5, United States Code, 1s amended
by adding at the end thereof the following

“SUBCHAPTER III-FAMILY AND TEMPORARY MEDICAL LEAVE

“6331 Definitions

“6332. Family leave

6333 Temporary medical leave
“6334. Certification

“6335 Job protection

“6336. Prohibition of coercion
6337 Health insurance

“6338 Regulations ”

“(b) EMPLOYEE Paip FROM NoNAPPROPRIATED FUNDS —Section 2105(cx1) of title 5,
Umted States Code, 1s amended by striking out “53” and inserting in lieu thereof
“53, and subchapter III of chapter 63 "

TITLE HII—COMMISSION ON FAMILY AND MEDICAL LEAVE

SEC 301 ESTABLISHMENT

There 1s established a commission t~» be known as the Commission on Family and
Medical Leave (heremnafter in this Act referred to as the *‘Commussion')

@
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SEC 302 DUTIR -

The Commission shall—
«1) conduct a comprehensive study of—
(A) existing end proposed policies relating to family leave and temporary
medical leave,
(B) the potential costs, benefits, and impact on productivity of such poli-
cies on business which employ fewer than 50 emiployees, and
(C) alternative and equivalent State enforcement of this Act with 1espect
to emplovees described in section 113, and
(2) within 2 years after the date on which the Commission first meets, submit
a report to the Congress, which may include legislative recommendations con-
cerning coverage of business which employ fewer than 30 employees and alter-
native and equivalent State enforcement of this Act with respect to employees
described 1n section 113

SEC 303 MEMBERsHIP

ta) ComposiTioN —The Commuission shall be composed of 12 voting members and 2
ex-officic members appointed not more than 60 days after the date of the enactment
of this Act as follows

(1) One Senator shall be appointed by the mujority leader of the Senate, and
one Senator shall be appointe” by the minority leader of the Senate
(2) One member of the House of Representatives shall be appointed by the
Speaker of the House of Representatives, and one Member of the House of Rep-
resentatives shall be appointed by the minority leader of the House of Repre-
sentatives
(3XA) Two members each shall be appointed by—
(1) the Speaker of the House of Representatives,
(11) the majority leader of the Senate.
(1) the minority leader of the House of Representatives, and
(1v) the munority leader of the Senate
{B) Such members shall be appointed by virtue of dr 1onstrated expertise 1n
relevant family, temporary disability, and labor-man- ment 1ssues and shall
include representatives of small business
(4) The Secretary of Health and Human Servic.s and the Secreary of Labor
shall serve on the Commission as nonvoting ex-officio members

(b) VAcANCIES —Any vacancy on the Commission shall be filled in the manner 1n
which the original appointrient was made

ic) CHAIRPERSON AND ViCE CHAIRPERSON —The Commission shall elect a chairper-
so1l and a vice chairperson from among its members

(d) Quorum —Eight members of the Commission shall constitute a quorum for all
purposes, except that a lesser number may constitute a quorum for the purpose of
holding hearings

SEC 511 COMPENSATION

ta) PaAy —Members of the Commussion shall serve without compensation

tb) TRAVEL EXPENSEs -—-Members of the Commission shall be allowed reasonable
travel expenses, including a per diem ailowance. 1n accordance with section 5703 of
title 5, United States Code, when performing duties of the Commission

SEC 305 POWRRS

(a) MEeTiNGS —The Comnussion shall first meet not more tian 3( days after the
date on which members are appointed, and the Commission shall meet thereafter
upon the cali of the chairperson or a majority of the members

{b) HEarINGS AND SgssioNs —The Comimission may hold such hearings, si*t and act
at such times and places, take such testimony, and receive such evidence as the
Comnussion considers appropriate The Comnugsion may administer oaths or affir-
mations to witnesses appearing before 1t

(c) Access T0 INFORMATION —The Commission may secure directly from any Fed-
eral agency information necessery to enable 1t to carry out this Act Upon the re-
quest of the chairperson or vice chairperson of the Co.nmission, the head of such
agency shall furnish such information to the Comrission

d) Executive Direcror —The Commission may appoint an Executive Director
from the personnel of any Federal agency to assist the Commission from the person-
nel of any Federal agency to assit the Commission 1n carrying ot its duties

(e) Use or FaciLimies AND Services —Upon the request of the Commission, the
head of any Federal agf.icy iav make available to the Commission any of the facili-
ties and services of suc) agency

afliead
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() PersoNNEL FroM OrHER AcrNcies —Upon the request of the Commiussion, the
head of any Federal agency may detail any of i.1e personnel of such agency to assist
the Commussion in carrying out 1ts duties.

SEC. 306 TERMINATION

The Commission shall terminate 30 days after the date of the submission of its
report to the Congress

TITLE IV—MISCELLANEOUS PROVISIONS

SEC 401 EFFECT ON OTHER LAWS

(a) FEDEKAL AND STATE ANTIP.SCRIMiNATION LAws — Nothing mn this Act shall be
construed to modsfy or affect any Federal or State law prohibiting discrimination on
the basis of race, religion, color, national origin, sex, age, or handicapped status

(b} STATE AND LocaL Laws —Nothing 1n this Act shall be construed to supersede
any provision of any State and loca} law which provides greater employee family o1
medical leave rights than the nghts established <nder this Act
SEC 402 EFFECT ON EMISTING EMPLOY MENT BENEFITS

(a} Moze PRrOTECTIVE —Nothing 1n this Act shall be construed to diminish an em-
ployer s obligation to comply with any collective-bargaining agreement or any em-
ployment benefit program or plan which provides greater family and medical leave
rights to employees than the rights provided under this Act

(b} LEss PROTECTIVE —The rights provided to employees under this Act may not be
dimimnished by any collective baigaining agreement or any employment benefit sro-
gram or plan
SEC 403 ENCOURAGEMENT O MORE GEANEROUS LEAVE POLICTES

Nothing 1n this Act shall be construed to discourage employer, from adopting or

retaining leave policies more generous than any |olicies which comply with the re-
quirements under this Act

SEC 101 REGULATIONS

The Secretary shali prescribe such regulations as are necessary to carry out title |
of this Act, within 60 days after the date of the enactment of this Act
SEC 405 RFFECTIVE DATES
(@) TrrLe 111 —Title III shall take effect on *he date of the enactment of this Act
(bY OTHER TitLES —(1) Except as provided .n paragraph (2), titles I, II, and IV shall
take effect 6 months after the date of the ¢naciment of this Act
(2) In the case of a collective bargaining agrecment 1n effect on the effect;ve date
of paragraph (1), title I shall apply on the earier of—
(A) the date of the terminatic of such agreement. or
(B) the date which occurs 12 months after the date of the enactment of this
Act

TITLE V--COVERAGE OF CONGRESSIONAL FMPlLOYEES

CEC 300 FAMILY AND TEMPC RARY MEDICAL LEAVE COR (ERTAIN CONGRESSION AL FMPLOY
LES

ta) IN GENErRAL —The rights and protections under scctions 103 through 107
€ * e than section 10itb) shall apply to any employee 1n an employmert position
a. 4 any employing authority of the House of Representatives

{b) ApMiNtsTRATION —In the admimistration of this section, the remedies and pro-
cedures under the Fair Employment Practices Resolution shall be applied

(¢} DEriNiTioN —As used 1n this section, the term “Fai: Employment Practices
Resolutio~" means House Resolution 558, One Hundredth Congress, agreed to Octo-
ber 3, 1988, as continued in effect by House Resolution 15, One Hundred and First
Congress, agreed to January 3, 1959

SECTION-BY-SECTION ANALYSIS OF THE FAMILY A D MEDICAL LEAVE
Act oF 1988 (H.R. 925, As AMENDED)
Section 1. Short title; te ble of contents

Designates this Act as the Family and Medical Leave Act of 1958
and sets out the table of contents.
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Section 2. Fiudings and purposes

States Congress findings that the number u. single-parent house-
holds and two-parent households 1n which the single parent or both
parents work 1s increasing significantly, :t is important for fathers
and mothers to be able to participate in carly childrearing and the
care of their children with serious health conditions; the lack of
employment policies to accommodate working pa-ents forces many
individuals to choose between job security and parenting; and there
is inadequate job security for employees who have serious health
conditions that prevent them from working temporarily

The purposes of this Act are to balance the demands of the work-
place and the needs of families: to entitle employces to take reason-
able leave, for family or medical reasons; and to accommodate the
legitimate interests of employers.

TITLE I—GENERAL BREQUIREMENTS FOL FAMILY AND MEDICAL LEAVE

Section 101. Definitions

This section defines certain terms for purposes of the Act Those
definitions specifically referenced to the Fair Labor Standards Act
are to be interpreted similarly under this Act. Such terms include:

Eligible employee—means any employee as defined in sec-
ticn 3ie) of the Fair Labor Standards Act (FLSA) who 1s em-
ploved for not less than 12 months and not less than 1000
hours over the previous 12 month period, except that such
tern does not include Federal officers or employ 2s covered
uncer Title I of this Act.

Employer—means any person engaged in commerce who em-
ploys 50 or 1nore employees for the first 3 vears after the effec-
tive date of this title and 35 or more 2mployees thereafter, who
1§ engaged 1n cominerce, any suc.essor in interest o u em-
ployer; and any public agency defined under section 3. of the
FLSA.

Serivus health condition—means an illness, injury, impair-
ment, or physical or mental condition which involves inpatient
care in a hospital, hospice, or residential health care facility;
or continuing treatment or supervis:on by a health care provid-
er

Section 107 Inapplicability

This title does not apply to the employees of any tacility of an
employer :t which there are .ess than 30 employees, for th~ first
three vears after the effective date of this title, and when the com-
bined number of employees employed by the employer within 75
miles of the facility is fewer than 50 After such period, this title
does not apply to the employees of any facility of an employer at
which there are less than 35 employees and when the combined
number of employees employed by the employer within 7.5 miles of
the facility is fewer than 35

Section 104. Family leave requiremen*

Entitles an employee to 10 weeks of family leave during any 24
month period upon the birth, placement for adoption or foster care,
or serious health condition of an employee’s son or daughter or
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parent. The entitlement to leave upon the birth or placement of a
child expires at the end of the 12 month period after such birth or
placement. Such leave may be taken on a reduced leave schedule
upon agreement between the employer and the employee.

Family leave may be unpaid. Either the employee or employer
inay elect to substitute any accrued paid vacation leave, personal
leave, or paid family leave for any part of the 10 week period and
sucn may be reduced from the 10 weeks of unpaid leave. When the
need for leave is foreseeable based on an expected birtn or adop-
tion, the employee shall provide the employer with reasonable
prior notice. When the need for leave is foreseeable based on
planned medical treatment or supervision, the employee shall pro-
vide the employer with reasonable prior notice and make a reason-
able effort to schedule leave so as not to disrupt unduly the em-
ploye”’s operations, subject to the approval of the health care pru-
vider of the employee’s child or parent.

In any case in which a husband and wiie entitled to family leave
are employed by the same employer, the aggregate period of family
leave r(rilay be limited to 10 weeks, except 1n the case of a seriously
ill child.

Section 104. Temporary medical leave requirement

dAntitles any employee, who because of a serious health condition,
becomes 1nable to perform the functions of his or her positiun to
temporary medical leave not te exceed 15 weeks during any 12
month period.

Medical leave may be unpaid. If the employer provides paid tem-
porary medical leave or sick leave, such may be subtracted from
the 15 weeks and either the employee or employer may elect to
substitute accrued paid vacation leave, sick leave or medical leave
for any part of the 15 week period. When the need for leave is fore-
seeable based on planned medical treatment or supervision, the
employee shall rovide the employer with reasonable prior notice
and make a reasonable effort to schedule leave so as not to disrupt
unduly the employer’s operations, subject to the approval of the
employee’s health care provider.

Section 105. Certification

An employer may require that a claim for leave be supported by
medical certification. Such certification shall state: (1) the date on
which the serious health condition commenced, (2) the probable du-
ration of the condition, and (3) the appropriate medical facts within
the provider’s knowledge regarding the condition. For purposes of
niedical leave, such certification shall also state that the employee
is unable to perform the functions of his or her position. For pur-
poses of family leave tc care for a seriously ill child or parent, such
certificatior: shall include an estimate of the amount of time that
the employee is needed to care for the child or parent. The employ-
er may require, at its own expense, that the employee obtain a
second opinion and that the employee submit periodic medical re-
certificaticns. Should the first and second opinions differ, the em-
ployer may require, at its own expense, the opinior of a third joint-
ly approved health care provide, whose op: 1ion shall be binding.
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Section 106. Employment and benefits protection

Entitles any employee upon the return from leave for its intend-
ed purpose to be restored to the position held when the leave com-
menced or to an equivalent position.

The taking of leave shall not result in the loss cf any employ-
ment benefits earned before the commencement of leave. Except
that nothing in this section shall entitle any employee to any right
or benefit to which the employee would not have been entitled had
the employee not taken leave.

An employer may deny restoration to any salaried employee
amorg the highest 10 percent of employees or the 5 highest paid
employees, whichever is greater, if such denial is necessary to pre-
vent substantial and grievous economic injury to the employer. The
employer must notify the employee of its intent to deny restoration
and if leave has comme 1ced, permit the employee to elect to return
to employment.

The employee’s pre-existing health benefits shall *» maintained
during any leave.

Section 107. Prohibited acts

Makes 1t unlawful ior any cmployer to interfere with, restrain or
deny the exercise of any right provided under this title.

Section 108. Administrative enforcement

Authorizes the Secretary of Labo:r to issue such rules and regula-
tions as are necessary to carry out this section.

Any person alleging an act in violation of this title may file a
charge with the Secreiary. A charge must be filed within 1 year
after the last event constituting the alleged violation.

After the charge is received the Secretary has 60 days to in° sti-
gate charge and either issue a complaint or dismiss the charge.
The becretary and the respondent may enter into a settlement
agreement concerniug a complaint, except that such shall general-
ly not be entered into over the objection of the charging party.

If at the end of the 60 day period, the Secretary has not issued a
complaint, dismissed the charge, or entered into or disapproved a
settlement agreement, the charging party may bring a civil action
as provided under this title. Such election shall bar further admin-
istrative action by the Secretarv with respect to the violation al-
leged in the charge

An administrative law judge shall commence a hearing on the
record within 60 days of the i1ssuance of the complaint. The deci-
sion and order of the admimstrativc 'aw judge shall become the
final decision and order of the agenc, unless such 1s appealed by
an aggrieved party within 30 days or the Secretary modifies or va-
cates the decision. 1n which case the decision of the Secretary is the
final decision.

Any person aggrieved by a final order may obtain review in the
United States court of appeals within 60 days after entry of such
final order
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Section 109. Enforcement by civil action

Either an employee or the Secretary may bring a civil action
against any employer to enforce the provisions of this title in any
appropriate United States or state court of competent jurisdiction.
A civil action may not be commenced if the Secretary has approved
a settlement agreement or issued a complaint.

No civil action may be commenced more than 1 year after the
date of the last event constituting the alleged violation.

Section 110. Investigative authority

Provides the Secretary with investigative authority as empow-
ered under section 11(a) of the FLSA.

Section 111. Relief

An employer found in violation of this title is liable to the in-
jured party for any wages, salary, employment benefits, or other
compensation denied to such employee, with interest, and an addi-
tional amount equal to the greater of either (1) the above amount
or (2) consequential damages, not to exceed 3 times the amount de-
termined above.

The court may in its discretion reduce the amount of liability of
any employer found to have violated this title upon proof that the
employer acted in the reasonable and good faith belief that it was
not in violation of this title.

The prevailing party, other than the United States, may be
awarded reasonable attorney’s fees

Section 112. Special rules concernin.s employees of local educational
agencies

A public elementary or secondary school will not be considered
in violation of ary existing laws solely because leave was provided.

If a public elementary or secondary school teacher seeks to tal:e
intermittent medical leave which is foreseeable based on planned
medical treatment and if such leave will result in the teacher’s ab-
sence from the classroom over 20% of the time, the teacher may be
required to either (a) take continuous leave fur the entire treat-
ment period or (b) be placed in an equivalent position that would
not be as disruptive to the classroom.

A public elementary or secondary school teacher may be re-
quired to extend leave through the end of a semester if a teacher
would otherwise have returned with the last 2-3 weeks of the se-
mester’s end, depending on the date on which the leave commenced
and the duration of the leave.

For purposes of certain enforcement actions, determinations
shall be made on the basis of established school board policies.

Section 113. Notice

Each employer shall post a notice setting forth the pertinent pro-
visions of this title. Any employer who wilfully violates this section
is liable up to $100 for each offense.

(i
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TITLE II—FAMILY LEAVE AND TEMPORARY MEDICAL LEAVE FOR CIVIL
SERVICE EMPLOYEES

Extends coverage of the Act to federal government employees.
(This title is within the jurisdiction of the Post Office and Civil
Service Committee.)

TITLE III——COMMISSION ON FAMILY AND MEDICAL LEAVE

Section 301. Establishment
Establishes the Commission on Family and Medical Leave.

Section 302. Duties

The Commission shall conduct a comprehensive study f existing
and proposed policies relating to family and medical leave and the
costs, benefits, and impact on productivity of such policies on em-
ployers with fewer than 50 employees. The Commission shall
submit a report to the Corgress within 2 years, which may include
legislative recommendations concerning the coverage of employers
with fewer than 50 employees.

Section 303. Membership

The Commission shall be composed of 12 voting members and 2
ex-officio members appointed as follows—1 senator, appointed by
the majority leader of the Senate, 1 senator appointed by the mi-
nority leader of the Senate; 1 member of the House of Representa-
tives appointed by tiic Speaker of the House of Represertatives, 1
member of the House of Representatives appointe: by the minority
leader .f the House of Representativcs; and 8 additional members,
2 appointed by each of the above. Such members shall be appointed
by virtue of demonstrated expertise in family, disability and labor-
management issues and shall include representatives of small busi-
ness. The Secretary of Health and Human Services and the Secre-
tary nf Labor shall serve as nonvoting ex-officio members.

Section 304. Compensation
The Membets of the Commis_ion shall be unpaid.

Section J05. Powers

The Commussion shall meet within 30 days of appointment and
shall hold such hearings as appropriate The Commission may
obtain from any federal agency information necessary to enable it
to carry out this Act. The Commiss:on may request use of the fa-
cilities, services, or personnel of any Federal agency to assist in
carrying out its duties.

Section J06. Termination

The Commission shall termiunate 30 davs after the date of the
submission of its final report to the Congress

61
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TITLE IV—MISCELLANEQUS PROVISIONS

Section 401. Efject on other laws

Nothing in this Act shall be construed to affect any federal or
state law prohibiting discrimination or any state law which pro-
vides greater family or medical leave rights.

Section 402. Effect on existing employment benefits

Nothing in this Act shall diminish an employer’s obligation
under a collective bargaining agreement or employment benefit
plan to provide greater leave rights nor may the rights provided
under this title be diminished by such an agreement or plan.

Section 403. Encouragement of more generous leave policies

Nothing in this Act shall be construed to discourage employers
from adopting leave policies more generous than required under
this Act.

Section 404. Regulaticns

The Secretary shall prescribe such regulations as are necessary
to carry out this Act.

Section 405. Effective dates

This Act shall generally take effect 6 months after the date of
enactment. In the case of a collective bargaining agreement, in
effect on the date of enactment, the Act shall take effect upon the
termination of the agreement, but no later than 12 months after
enactment. The Commission on Family and Medical Leave shall
take effect on the date of enactment.

Section 501 Coverage of congressional employees

The rights and protections provided under sections 106 througkh
107 (other than section 106(b)) shall apply to employees of the
House of Representatives. Enforcement of this provision shall be in
accordance with the House adopted Fair Employment Practices
Resolution.

CHANGES IN Ex1sTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of Rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omi¢-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

TITLE 5, UNITED STATES CODE
PART I—-THE AGENCIES GENERALLY

* * x * * * *
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Subpart A—General Provisions
CHAPTER 21—DEFINITIONS

* * * * * * *

§ 2105. Employee
(a) £ % %

* * * * * x *

(¢) An employee paid from nonappropriated funds of the Army
and Air Force Exchange Service, Army and Air Force Motion Pic-
ture Service, Navy Ship’s Stores Ashore, Navy exchanges, Marine
Corps exchanges, Coast Guard exchanges, and other instrumental-
ities of the United States under the jurisdiction of the armed forces
conducted for the comfort, pleasure, contentment, and mental and
physical improvement of personnel of the armed forces is deemed
not an employee for the purpose of—

(1) laws (other than subchapter IV of chapter [53] 54. and
subchapter III of chapter 63, of this title, subchapter III of
chapter 83 of this title to the extent provided in section
8332(bX16) of this title, and sections 5550 and 7204 of this title)
administered by the Office of Personnel Management; or

(2) subchapter I of chapter &1, chapter 84, and section 7902 of
this title.

This subsection does not affect the status of these nonappropriated
funds activities as Federal instrumentalities

* * * * * * *

CHAPTER 63—LEAVE

* * * * * * *

SUBCHAPTER HI—FAMILY AND TEMPORARY MEDICAL LEAVE
6521 Definttions
6530 Famidy leave
6235 Temporary medical leave
#2354 Certification
6275 Job protection
6236 Prohibition of coercion
6227 Health insurance
£.248  Regulations

SUBCHAPTER III—FAMILY AND TEMPORARY MEDICAL
LEAVE

§6331. Definitions
For purposes of this subchapter—
(1) “employee’” means—

(A) an employee as defined by section 6301(2) of this title
(excluding an indwvidual emploved by the government of
the District of Columbia); and

(B) an individual under cluuse (v) oir (1¢) of such section;

g'hose emplovment s other than an temporary or intermittent
asis,

ERIC bo
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(2) “serious health condition” means an illness, injury, 1m-
pairment, or physical or mental condition whirh involves—

(A) wroatient care in a hospital, hospice, or residential
fieaith care facil:ty; or

(B) continuing treatment, or continuing supervision, by a
health care prouvider;

(3) “child” rmeans an individual who is—

(A) a biologicul, udopted, or foster child, a stepchild, a
legal ward, or a child of a person standing in loco parentis,
and

(BX1) under 18 years of age. or

(ti) 15 years of age and older and incapable of self-care
because of mental or physical disability; and

(4) “parents” means a biwological, foster, or adoptive parent. a
parentan-law, a stepparent, or a legal guardian.

§6332. Family leave

(a) Leave under this section shall be granted on the request of an
employee if such leave 1s requested—

(1) because of the birth of a child of the employee;

(2) because of the placement for adoption or foster care of a
child with the employee; or

(3) in order to care for the employee’s child or parent who has
a serious health condition.

(b) Leave under this section—

(1) shall be leave without pay;

(2) may not, in the aggregate, exceed the equivalent of 18 ad-
ministrative workweeks of the emplovee during any 2j-raionth
period; and

(3) shall be in cddition to any annual leave, sick leave, tem-
porary medical leave, or other leave or compensatory time off
otherwise avatlable to the employee.

(c) An employee may elect to use leave under this section—

(1) immediately before or after (or otherwise in coordination
with) any period of annual leave, or compensatory time off. oth-
erwise available to the employee;

2) under a method nvoluing a reduced workday. a reduced
workweek, or other alternative work schedule;

(3) on either a continuing or intermittent basis; or

t4) any combination thereof.

(d) Notunthstanding any other prouvision of this section—

(1) a request for leave under this section based on the hirth of
a child may not be granted if, or to the extent that, such leave
would be used after the end of the 12-month period beginning
on the date of such child’s birth, and

(2) a request for leave under this section based on the place-
ment for adoption or foster ¢ ‘e of a child may not be granted
if. or to the extent that, s* . leave would be used after the end
of the 12-month period beginning on the date on which such
child 1s so placed.

(ek1) In any case in which the necessity for leave under this sec-
tion 1s foreseeable based on on expected birth or adoption, the em-
ployee shall provide the emploving agency with prior notice of such

ERIC fx
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expected birth or adoption in a manner which 1s reasonable and
practicable.

(2) In any case in which the necessitv for leave under this section
is foreseeable based on plonned med.cal treatment or supervision,
the employee—

(A) shall make a reasonable effort to schedule the treatment
or supervision so as not to disrupt unduly the operations of the
employing agency, subject to the approval of the health care
provider of the employee’s child or parent; and

(B) shall provide the employing agency with prior notce of
the treatment or superuvision in a manner which 1s reasonable
and practicable.

§6333. Temporary medical leave

(a) An employee who, because of a scrious health condition, be-
comes unable to perform the functions of such employee’s position
shall, on request of the emplovee, be entitied to leave under this sec-
tion.

(b) Leave under this section—

(1) shall be leave without pay;

(2) shall be available for the duration of the serious health
condition of the employee involved, but may not, in the aggre-
gate, exceed the equivaient of 26 administrative workweeks of
the employee during any 12-month period; and

t3) shall be in addition to any annual leave, sick leave,
family leave, or other leave or compensatory time off otherwise
available to the employee.

(c) An emnloyee may elect to use leave under this section—

(1) unmediately before or after (or otherurse in coordination
with) any period of annual leave, sick leave, or compensatory
time off otherwise available to the emplovee;

(2) under a method involuing a reduced workday, a reduced
workweek, or other alternative work schedule;

(J) on either a continuing or intermittent basis. or

(4) any combination thereof.

(d) In any case in which the necessity for leave under this section
15 foreseeable based on planned medical treatment or superuvision,
the employee—

(1) shall make a reasonable effort to schedule the treatment
or supervision so as not to disrupt unduly the operations of the
emploving agency, subject to the approval of the employee’s
health care provider; and

(2} shall provide the employ. g agency wcith prior notice of the
treatment or supervision tn a manner which 1s reasonable and
practicable.

§6334. Certification

(a) An employing agen~y may require that a request for family
leave under section 6J3.J2(aX3) or temporary medical leare under sec-
tion 6332 be supported by certification issued by the health care pro-
vider of the employee or of the emplovee’s child or parent, whichever
1s appropriate. The employee shall provide a copv of such certifica-
tion to the employing agency

(b) Such certification shall be sufficient if 1t states—
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(1) the date on which the serious health condition com-
menced;

(2) the probable duration of the condition,

(3) the medical facts within the provider’s knowledge regard-
ing the condition, and

(4) for purposes of section 6333. a starement that the employee
1 unable to perform the functions of the emp. yee’s posttion.

§6335. Job proiection

An_employee who uses leave under section 6332 or 6333 of this
title is entitled to be restored to the position held by such employee
immediately before the commencement of such leave.

§6336. Prohibition of coercion

(a) An employee may not directly or indirectly intimidate, threat-
en, or coerce, ur attempt to intimidate, threaten. or coerce, any other
employee for the purpose of interfering with such employee’s rights
uraer this subchapter.

(b) For the purpose of this section, intimidate, threaten, or coerce’
wncludes promusing to confer or conferring any benefit (such as ap-
pointment, promotion. or compensation), or effecting or threatening
to effect any reprisal (such as deprivation of appoiritment. promo-
tion, or compensation).

§6337. Health insurance

An employee enrolled in a health benefit plan under chapter 89 of
this title who 1s placed in a leave status under section 6337 or 6339
of this title may elect to continue the employee’s health benefits en-
rollment while in such leave status and arrange to pay into the Em-
ployees Health Berefits Fund (described in section 8909 of this title),
through that indwidual’s employing agency, the appropriate em-
ployee contributions.

§6338. Regulations

The Office of Personnel Management shall prescribe regulations
necessary for the adminuistration of this subchapter The regulations
prescribed under this subchapter shall be consistent wuti: the regula-
tions prescribed by the Secretary of Labor under title I of the Famuly
and Medical Leave Act of 1989.

* * * * * * *




MINORITY VIEWS ON H.R. 770

The legislation subject to this report, stated simply, constitutes
misguided public policy. It attempts to address perceived societal
problems arising from changing workferce demographics with a
sledgehammer, flawed approach which will ultimately be counter-
productive to the interests of both employers and employees.

H.R. 770 is not a bipartisan effort. Twelve of the thirteen Repub-
lican memhers of the Education and Labor Committee voted
against H.R. 770, and the Administration opposes the bill. Secre-
tary of Labor Elizabeth Dole has stated that she will advise the
President to veto the bill and any mandated leave legislation.

I

Need for the legislation

H.R. 770 is a legislative initiative in search of a problem to solve.
Proponents of the bill claim that American employers are not ad-
justing to the increasing numbers of women in today’s workforce
and believe, therefore, that Congress must impose a federal man-
date that requires employers to provide unpaid leave. We disagree.
Employers are offering new, customized benefit packages to their
employees in ever greater numbers to meet their family, disability,
and other needs. A 1987 study by the Bureau of Labor Statistics
(BLS) of well over a million establishments (including small em-
ployers) demonstrated that approximately 63 percent of those sur-
veyed had some type of flexible work schedule/child care policy for
their employees. A 1988 BLS benefit plan survey of over 30 million
employees at medium and large firms found that approximately 90
percent were covered by disability leave! with some level of
income replacement and that one-third were covered by formal
benefit plans providing maternity leave to care for a newborn
child; such leave was narrowly defined and considered separately
from other leave benefits, such as sick leave or vacation leave,
which might also be used for this purpose. Similarly, a 1988 survey
of over 1500 companies of all sizes by the American Society for Per-
sonnel Administration (ASPA! {ound that 89 percent provided dis-
ability leave (68 percent, paid). A 1287 study by the National Coun-
cil of Jewish Women’s Cer:ter for the Child, conducted in 100 com-
munities across the country and including responses from over
2,000 employers of all sizes, found that 72 percent of women a.
firms with 20 or more employees and 51 percent of women at firn,.
with less than 20 employees receive a minimum of ¥ weeks of job-
protected medical leave for pregnancy Forty percent provided an
additional period of family leave to women.

' Of couree, under the Pregnancy iserinmnation Act. such poboies must cover disabihity due
to pregnancy, child lirth, and related medical conditions

t6H6)
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These recent surveys mark a trend towards the voluntary provi-
sion of greater benefit. in the areas of family and medical leave. A
1986 survey of almost 400 large comp :nies conducted by Catalyst, a
New York research and advisory organization, found that about 35
percent have increased the length of paid maternity leave in the
past five years. Most of these firms have progressive policies which
now offer a paid maternity leave package of up to three months.
The Catalyst survey also revealed that 95 percent of those compa-
nies grant short-term disability leave (38.9 percent, fully paid; 57.3
percent, partially paid; 3.8 percent, unpaid), that 90.2 percent con-
tinue full benefits, and that 80.6 percent guarantee the same or a
comparable job. Another study by the Conference Board, a business
research group in Mew York, showed that 2,300 companies now
offer some form of maternity 'cave—a fourfold increase since 1982.
Finally, it should be noted, as the General Accounting Office (G.AO)
stated on February 7, 1989, in its testimony before the Subcommit-
tee on Labor-Management Relations, that many employers witkout
formal policies no doubt already, nevertheless, accommodate em-
ployees on an ad hoc basis.

This trend will likely continue. According to the U.S. Depart-
ment of Labor’s 1987 “Workforce 2000” study, over 60 percent of
new entrants into the labor force will be women. Only one in seven
(15 percent; will be native white males. Simultaneously, the lower
birthrate of the 1970’s is resulting in a shrinking labor pool. Em-
ployers, therefore, will face intense competition to recruit and
retain workers, most of whom will be women. Simple principles of
supply and demand—without government involvement—will re-
quire employers to davelop benefit/leave packages responsive to
the needs of these workers.

Proponents of H.R. 770 often cite similar policies in other indus-
trialized nations as a rationale for imposing mandated family and
parental leave policies on the American economy. What they fail to
recognize, however, are the basic philosophical and cultural differ-
ences which set Americ~ apart from any other nation on earth. For
example, they often cite the fact that Japan provides 12 weeks of
partially paid maternity leave to Japanese women in the work-
force. An article which appeared in The Washington Post on Feb-
ruary 8, 1988, by Margaret Shapiro, entitled “In Japan, the Son
Still Rises—Women's Main Role Remains Housewife” sharply de-
lineates our cultural differences:

In a country where wives are often addressed by their
husbands as o1 (“hey you”) or gusai (“‘dumb wife”), and the
term “women’s widom” means shallow thinking, career-
minded women are a rarity.

Women make up about 40 percent of Japan’s workforce.
But those who venture outside the house usually are given
the lowest paid, least significant work, often wearing office
uniforms with aprons to run errands and pour tea for
bosses and male colleagues. On average, they earn half of
what men do.

While most women begir working upon graduation,
more than two-thirds quit when they get married and
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most of the rest resign when they are pregnant, citing a
combination of persona’ desire and social pressure.

“I was directly told what a shameful tning it is to con-
tinue working when I was pregnant, that it doesn’t look
good to be working,” said Ichiko Ishihara, the only woman
ever to become a top department store executive here.

Sweden 1s also often cited as an example of responsibile govern-
ment intervention in the area of family leave. But Sv.eden’s labor
market “is sex segregated to an exceptional degree,” and women
are “rarely found in management positions,” acccrding to a 1989
study by the Women’s Research and Education Institute.

Other differences are equally as stark. For example, it has been
estimated that three quarters of industrialized nations pay their
manufacturing workers less than what a comparable worker earns
in the United States. Shouid Congress, therefore, require that
wages be lowered in this country? Obviously not. Tiie point is only
that analogies from foreign countries with different cultures and
economies have little persuasive value as to what policies are
proper for this country.

Finally, it might be asked whether we wish to draw upon the
practices of Ruropean countries which have demonstrated job
growth far behind ihat of the United States While cause-and-effect
relationships are always difficult to draw precisely, it is worth
noting, according to a study by il National Federation of Inde-
pendent Business, that:

Those nations with the lowest preportion of benefits to
wages—Ausi ana. U.S.A., and Japan—also have the highest
levels of employment growth;

These same nations exhibit lower levels of unemployment
and duration of unemployment;

Moreover. in looking at female labor participation rates, it
would appear that ircreasing fringe benefits (as a percentage
of wages) has no effect; and

American companies have been hoosting their productivity
by adding more capital and more labor, but European compa-
nies have been utilizing capital instead of labor Labor market
rigidities, wage and benefi* mandates are resulting in excessive
substitutions of capital for labor in Europe

None of this is to say that there are not gaps in coverage for
family and medical leave in this country or tha. tragic examples of
abusive treatment d» not exist. Testimony before the Subcommittee
has demonstrated otherwise. But, given the growing responsiveness
of employers and the likelit:ood of this trend continuing, we believe
that Congress should require more than anecdotal information, rel-
atively isolated examples of problems, and questionable analogies
to .ractices in foreign countries before it enacts virtually unprece-
dented legislation imposing mandated benef* s

Costs

What Jogree of economic burden would the Family and Medical
Leave Act of 1939 place on employers? Supporters of the bill were
pleased when GAO in November 1987, estimated (based on a study
of 80 firms in two netropolitan labor markets, Detroit and Charles-
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ton, and other information) that th. legislation would cost Ameri-
can businesses approximately $188 million annually at the 50-or-
more-employees coverage threshold and $212 million annually at
the 35-or-more-employees threshold. GAO reiterated these figiies
(in its February 1989 testimony before the Subcommittee) but als)
noted that recent marketplace changes (including health insurance
premium increases of 23 percent between 1985 and 1988) would
likely increase the costs by about 30 percent, i.e., $244 million to
$276 million. While the costs projected by the GAO are significant,
the estimates significantly understate the true ~9st of the legisla-
tion, for several reasons:

(1) Health Care Coverage Costs; Other Costs.—Most importantly,
GAO’s cost estimates reflect only the cost of required continuation
of health insurance cove:age. Even accepting GAO’s estimates—a
study by Robert Nathan Associates estimated that costs for health
care coverage could range from $188 million to $573 million annu-
ally, depending on certain factors—it is important to note that
other costs have been ignored. Based on its limited survey of 80
finins in two marketplaces, GAO determined that no costs, includ-
ing losses in productivity, would be incurred as a result of absences
of employees on leave, concluding that temporary replacement
workers could be hire« at costs comparable to that of the employee
and, where no replacement was hired, the employee's work could
be assumed by other employees on the job. No conclusion has been
more strongly disputed by the business community—the very enti-
ties with actual experience in managing workforces and producing
products—on the besis that it ignores significant costs associated
with recruitment of a new, replacement employee, tramning (by
other employees) of the replacement employee, the overall sub-
standard performance during this period of training and adjust-
ment, and the resultant lower levels of productivity. Further “f no
replacement worker is_hired, the work of the employee on ieave
either is not performed or must be undertaken by fellow employ-
ees; either situation results in reduced productivity which will evi-
dence itself in lower rates of production or a lesser quality in goods
produced. Further, when work cannot be easily assumed, overtime
wage costs may be incurred.

The GAO analysis appears to assume that workers are complete-
ly fungible and can be placed in and out of different jobs without
difficulty, like wicqgets, without training or job acculturation. It
also assumes that inost companies are normally operating at such
levels of inefficiency that a worker here cr there will not be mssed
and that his or her work can ve easily spread out among other
workers without impairing output. While these assum; 7ns may
be true about some types of jobs and some companies, surely they
do not typify the American workplace.

While it is difficult to determine, as the eniployer community
has acknowledged, the costs of this legislation over and above thosc
of health care coverage, some estimates can be made

The American Society for Personnel Administration (ASPA) esti-
mates that the cost of recruiting a new employee usually amounts
to about one-third of the new eniployee’s annual salary, that the
cost of training a new emp:oyee usually amounts to about 10 per-
cent of the new employee's annual salary; and that the cost of prc
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ductivity down time (the time lost while the new employvee learns
the job) often amounts to 50 percent of the first year's salary
Using the ASPA guidelines, the approximate cost of replacing an
empoyee earning an annual talary of $12,000 would amount to
$4,000 in recruitment expenses, $1,200 in training costs, aud $6,000
in lost productivity—a total of $11,200.

GAQO, in its report, estimates that if H.R. 770 were to be enacted,
1 675,000 employees would take advantage of it in the first year.
GAO also estimates (based on 1its survey of 80 firms) that 30 per-
cent of those workers would be replaced with temporary employees
during their absence. If only 30 percent of the 1,675,000 employees
were replaced during their absence, the cost to employers (based on
the above calculations) just for temporarily replacing empioyees
could conservatively be estimated at $£56,280,000.

Of course, this estimate does not ¢« aver losses in productivity or
overtime wages which would likely re;ult when an employee is not
replaced. These costs defy dollar quantification but are, nonethe-
less, significant

(2! Definitions.—GAOQO found the critical definition of “‘serious
health condition” in the bill unworkable for the purposes of esti-
mating costs under 1ts survey. It, therefore, defined the term for
the purposes of estimating cost for leave for the care of an ill child
and for employee disability as that requiring thirty-one days of bed
rest and, fo. the purposes of estimating cost for leave for the care
of an ill parent, as that requiring long-term assistance requiring
daily assistance with personal hygien~, mobility, or taking medica-
tion. In fact, the criteria provided for leave for a ‘‘serious health
condition” under H.R. 770 (as discussed in more detail below) is so
broad and general that it would apparently allow leave for many
less severe conditicns not covered by GAO’s definition, greatly in-
creasing costs. Indced, GAO 1tself estimated in 1987 that costs of
the bill would increase by another $120 million (increased by an ad-
ditionr " 30 percent for 1989) if serious illness was defined as requir-
ing twenty-one days or more of bed rest rather than thirty-one
days H.R 770 would likely allow medical leave for less serious con-
dir uns not even meeting this test.

(3) “Key Emrloyee” Exemption —GAO, based on its own descrip-
tions of the requirements of H.R 770, has apparently seriously mis-
interpreted the scope of the so-called “key empioyee” exemption of
the bill, assuming it completely exempts from coverage employees
who are among either the highest paid 19 percent or the five high-
est paid employees in the employer’s workforce, whichever is great-
e1 in fact, the relevant provisions of the bill are much more limit-
ed, only exempting such employees ‘rom the right to reinstatcment
.[f deniai of such reinstatement would be necessary to prevent “sub-
stantial and grievous economic injury to the employer’s oper-
ations.” Furiher, even assuming that an employee met this ngid
critena, he or she would st:// be entitled to health benefit cover-
age—the very costs which form the basis of the GA) estimates.

Similarly, but less importantly, GAO also apparently views the
“new child” leave provisions as limited to birth or adoption In
fact, they are broader, also including children placed into foster
care,

[



71

(4) Care for New Children.—GAO assumed that only women
would take leave to care for new children; H.R 770, of course, pro-
vides for paternity leave.

(5) Leave Offset.—The GAO cost analysis assumes that women
will take the full 10 weeks of leave allowed under the bill, but that
about 6 weeks of this leave will be their available paid vacation,
sick, and disabilitv leave. However, H.R. 770 limits the substitution
of any employee’. leave for any part of the 10-week period to vaca-
tion, personal or family leave. Therefore, vnder H.R. 770, an em-
ployee would not be able to take sick leave or disability leave as a
part of the allowe d 10-week family leave.

(6) Unemployment Insurance (UI) Costs.—Significant, additional
UT costs will result as workers hired to replace employees on leave
are terminated upon the return of the employee. According to the
UBA, a nonprofit association which studies the Ul system, replace-
ment workers hired for ten weeks at the federal minimum wage
could, depending on various factors, then qualify for UI benefits in
nineteen states and the District of Columbia. A replacement
worker earning the average hourly wage of $9.23 (as estimated in
the April 1988 Employment and Earnings Report of the U.S.
Bureau of Labor Statistics) c~uld qualify for UI benefits in thirty-
seven states and the District of Columbia.
t7) Future Costs.—GA® estimated in its February 1989 testimony
that its 1987 estimates should be increased by 30 percent. Given
the ever-escalating costs of health care, the costs of this bill will
continue to increase dramatically. What will the costs be next year,
‘n two years, in four years?
(&) Litigation Costs.—The cost will probably be enormous In this
regard, the experience of the U.S. Department of Labor in adn.inis-
} tering the Veterans’ Reemployment Right [VRR] Act is instructi.e.
The VRR Act, sharing similarities to the Family and Medica!
' Leave Act, provides that an employee taking leave *o serve on
active duty 1n the military, as a reservist, or as a member of the
’ National Guard must be offered reinstatment to his or her same
|

position, or to a comparable position, following service Between
1984 and the second q arter of 1988, the Department of Labor re-
ceived approximately 14,000 inquiries and processed 7,532 cases
under this statute. Obviously, the number of employees covered by
H.R. 770 is infinitely greater than that of the VRR Act. The impli-
cations for future litigation are clear

(9) Publc Costs.—While beyond the scope of the GAO study, it
shculd also be noted that public sector costs will be significant—
either in terms of additional Department of Labor enforcement and
administrative personnel or in terms of reduced enforcement of
current programs as personnel are shifted to meetl the demands of
this legislation.

In sum, the probable costs of this legislation will ve considerable.
and certainly much more thar. its proponents claim In a time of
continuing competitive difficulties and a trade deficit of $9 5 billion
Congress has the responsibility to enact laws which create a posi-
tive economic climate, not laws with uncertain benefits which will
further burden Amrican businesses and reduce job giowth in this
country.

| Q ';\.
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Flexibulity or mandate

It is important to note that the trend in employee benefit pro-
grams for the past decade has been away from providing a single
benefit program to which all employees must subscribe, and,
rather, towards serving up benefits “‘cafeteria style.” Recognizing
that a business can  ocate only a certain dollar amount per em-
ployee for benefits, cafeteria plans offer a broad range of choices
which permit each employee to select those benefits that meet his
or her individual needs.

in sharo contrast to this trend, H.R. 770 would legislate against
flexible benefits. It would require that each employee’s benefit
“‘budget” be spent on a benefit that the employee may neither
want nor need. But why should a single employee. or a married
employee with no children, be forced to accept from his or her em-
ployer a benefit that will never be needed, while at the same time
forfeiting a benefit which may be needed? Not surprisingly, accord-
ing to the “Employee Attitude Survey on Flexible Compensation”
(Swinehart Consulting, Inc.), 91 percent of women and 8( percent
of men prefer flexible plans as opposed to those with fewer stand-
ard, required benc ‘its.

The adverse impact of mandated, fixed benefits such as H.R. 770
would require on the availability of other benefits to employees
was touched upon in various testimony before the Subcommittee
but was perhaps best summarized by Dr. Earl Hess, founder and
president of Lancaster Laboratories, testifying on behalf of the U.S.
Chamber of Commerce on February 7, 1939:

[AJny mandated benefit is likely to replace other, some-
times more preferable, employee benefits. A mandated
benefit, regardless of now worthy it may be, does not in-
crease the employee benefits ‘‘pie”; rather, it redivides it
in a manner dictated bv powerful special-interest groups
If one employee benef s required, then another benefit,
perhaps one more greatlv desired by the employees of a
particular company, must be ehminated or reduced to
offset the costs associated with the new mandated benefit
Employee benefit packages differ among employers accord-
ing to their affordability and the needs of individual em-
ployers and their employees.

Tarental leave deprives employers and emgloyees of the
right to be flexible in negotiating alternative benefits, such
as longer vacations or better medical insurance. All em-
ployees—male, female, young and old—will be subject to a
uniform parental leave law, whether they are new parents
or not, whether they like it or not, or whether they can
aford to take advantage of it or not Federal legislation ig-
nores the irrelevance of benefits that are meaningful only
to a portion of the workforce

In short, mandated benefits help, if anyone, only the few employ-
ees who fall within the legislated criteria while benefits available
to other employees diminish

[
V)
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Expansion of legislation

If H.R. 770 were to be enacted, it would be difficult for Congress
to resist future demands to impose paid mandated leave on employ-
ers, vastly increasing costs. H.R. 770’s predecessors required that a
Commission be established to study the possibility of mandating
paid leave, and—while this provision was dropped in H.R. 770—it
1s highly unlikely that this goal has been abandoned. Indeed, S.
345, H.R. 770’s companion bill, retains this mandate. Further, testi-
mony presented to the Committee on March 5, 1989, by the
Women’s Legal Defense Fund assures us that this goal has simply
been placed in abeyance:

If we truly had a national policy of accommodat..g fami-
lies and work, we might have a whole range of employer
requirements, tax incentives, and other public policy
mechanisms to ensure the effectuation of that policy. At
the very least, employees would have the right to “paia,”
job-guaranteed leave. . . .

Similarly, it would be difficult for Congress ‘o resist future de-
mands to expand the types of leave required by this bill to cover
other special-interest groups. History has demonstrated that Con-
gressional programs usually expand, rarely contract.

Discrimination

Finally, it is an unfortunate reality, but a reality nonetheless,
that this legislation will likely result in increased discrimination
against women in hiring and promotions.

Ms. Cynthia Simpler, Personnel Manager for James River Corpo-
ration, testify'ng on behalf of the American Society for Personnel
Administrators before the Subcommittee on February 7, 1989, co-
gently discussed this probable result of I1.R. 770:

There are other, less apparent costs involved as well.
Since working women will be viewed as the most likely
candidates for parental leave, hidden discrimination will
occur if this bill becomes law. Women of child-bearing age
will be viewed as risks, potentially disrupting operations
through an untimely leave. Anyone who has had a secre-
tary out on maternity leave knows how chaotic the office
is when an inexperienced temp steps in to take her place.
Who takes care of the territory when a sales representa-
tive drops out for ten weeks? Who will close the books if
the only accountant in the plant goes out on parental
leaves Unlike men, women must still constantly piove
that they can handle the responsibilities of work and
family at the same time. If this legislation passes, 1t will
only reinforce the prejudices which already exist. Conse-
quently, we will find “employment opportunities’” in less
critics 1, lower paying jobs.

I

Even assuming that some form of federally mandated family wnd
disability leave was appropriate, we would contirue to oppoge en-
actment of H.R. 770 because it remains a legis :tive initiative that
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is fundamentally flawed. The structural framework that it would
establish for the administration of the required benefits would be
unworkable, as a practical mat..r, would fail to allow for legiti-
mate needs of employers in orderly managing their workforces to
produce a quality product, and would likely lead to extensive litiga-
tion as employers and employees disagree over the proper interpre-
tations of the many vague provisions in the bill. While it is here
impossible to discuss all of these problems in detzil, the most sig-
nificant can be summarized under the following areas:

(1) Definitions.—The definitions of ‘“‘serious health condition”
and “health care provider” are particularly critical to the imple-
mertation of H.R. 770’s requirements. For example, an employee
may take family leave for the care of a child or parent suffering
from a “serious health condition,” and may take temporary medi-
cal leave only when suffering from a “serious health condition”
that renders him or her unable to perform the functions of his or
her position. Further, an employer may require certification by a
“health care provider” as to the existence of the “serious health
condition” claimed as a basis for leave and may also condition an
employee’s return to work upon a certification by the employee’s
“health care provider” that the employee is able to resume work.
Despite the key role that these two concepts play 11 the implemen-
tation of this legislation, they are defined in gre. _ly broad, general
terms which will lead ~nly to misunderstandings between emplcy-
ers and employees as to when leave 1s appropriate, resultant litiga-
tion, and, frequently, abuse of the rights provided by this bill In
brief. a “serious health condition” may be any condition which in-
volves impatient care in various facilities or ‘‘continuing treatment
or continuing supervision by a health care provider’ [emphasis
added). What constitutes ‘‘continuing” treatment or supervision is
less than clear. And while a limited definition of health care pro-
vider, such as a licer.sed medical physician, might provide some as-
surances that only truly serious conditions would qualify for leave,
in fact the applicable defimtion i1s much broader, including any
person licensed to provide health care services or any other person
determined by the Secretary of Labor *‘to be capable of providing
health care services.” One might wonder what expertise the Secre-
tary of Labor has to apply in evaluating medical service quahfica-
tions, and which individuals will, in fact, be ultimately approved by
the U S. Department of Labor.

Notably, 1s already discussed, even GAO was unable to utilize
the definitions provided by .{.R. 770 in calculating costs, adopting
its own criteria for “seilous health condition” leave GAC expressly
noted the difficulty of defining serious health condition under the
bill

There is another matter related to the cost of this legis
lation that wairants attention, namely the need to clarify
the definition of serious health condition under the provi-
sions f the bill permitting leave to care for seriously ill
children and temporary medical disability Currently,
there is substantial room for varving tntepicoteens Yor ex
ample, the cost of the kil would increase by vearly $120
m }lior if serious 1llness 1s assamed to be 21 dr'ys or more
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of bed rest rather than 31 days, as in our 2c*imate. [Em-
phasis added.]

In sum, GAQO was stating. and we agree, that the relevant defini-
tions provided by the bill are unworkable and so elastic as to be
meaningless. This key problem alone is fatal to H.R. 770.

(2) Broad Eligibility for Leave/Benefits; Exemptions.—Virtually
all employees of a covered employer, regardless of the nature of
their work or impact of their absence, will be eligible for family
and medical leave under H.R. 770. Any employee who has worked
one year for the same employer and has worked at least 1,000
hours (about 20 hours a week) qualifies. Thus, after one year of
part-time work, an employee would be eligible for up to 25 weeks of
leave over the next year. Unfortunately, the broad criteria estab-
lished by the bill governing availability of leave make the likeli-
hood of actual use of most or all of such leave more probable than
might first appear. The problems with the definition of “serious
health condition” and “health care provider” upon which entitle-
ment for use of 11 family care and temporary medical leave hinge
have already been dic ussed. The extended ‘‘familial” relationships
created by the legislation through expansive definitions of “son or
daughter” and “parent” exacerbate this problem. Further, there is
apparently no requirement that family leave actually be needed, in
the sense that exigent circumstances exist, before it is taken. The
birth, adoption, placement in foster care, or “serious health condi-
tion” of a “son or daugther,” or the “serious health condition” of a
“parent,” alone triggers eligibility for the leave. Thus, an employee
could apparently take 10 weeks off ““in order to care for” a parent,
a stepparent, or a parent-in-law even though (as would likely often
be the case) the aid of the employee was not actually necessary—
such as when ar.other relative or professional attendant was tend-
ing to the needs of the ill “parent.” Similarly, ar employee could
take 10 weeks off in order to care for a stepchild, or a child living
with a divorced spouse, without regard to whether the employee ac-
tually had custod) ot the minor. And, of course, an employee could
take 10 weeks off “because of’ a child’s birth, adoption, or place-
ment in foster care even though an able-bodied, unemployed spouse
was at home to care for the child. in sum, many facutal situations
will qualify employees for the full 10 weeks of leave provided by
this bill; emergency, pressing, or unusual circumstances need not
exist.

Certain “key” employees are exempt from reinstatement rights
under the bill but remain eligible for continued health benefits cov-
erage. As already discussed above, this exemption—the only one in
the bill—is extremely limited as much employees must be among
the highest paid in the workforce and those whose reinstatement
would cause substantial and grievous economic harm to the em-
ployer. It would seem that an exemption tied to the nature of an
employee’s work, availability of replacements, and impact of the
employee’s absence would have been more realistic.

Finally, it is worth emphasizing that s the bill contains few em-
ployee exemptions. it contains fewer employer exemptions. All
types of employers above the 50/35 emplcyee thresiold, including
State and iocal governments, regardless of th. ..ature of their oper-
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ations, are covered. Hospitals, police departments, firefighters, spe-
cialized private sector services—large or small—must be prepared
(possibly at a moment’s notice) to fill a position, however critical,
with a temporary employee or do without the work of that employ-
ee. The Majonty did add, at Committee markup, specially tailored
provisions to address the needs of local public schools. Presumably.
many other types of organizations may now also step forward ex-
pecting special consideration of their own unique problems.

(3) Employer Control of Leave.—Stated simply, H.R. 770 allows
employees virtually unrestrained discretion as to when to take
leave, how long to stay out on leave, and when to return, rendering
employer workforce planning extremely difficult. “Serious health
condition” leave can be taken in intermittent segments of time so
long as “medically necessary.” Proponents of the bill will argue
that certain provisions require an employee to give “reasonable
and practicable” notice of foreseeable leave for birth or adoption
(but not, peculiarily, for foster care) and, similarly, to provide “rea-
sonable and practicable” notice of foreseeable leave for planned
medical treatment or supervision and to “make a reasonable effort
to schedule” such leave without disrupting “unduly” the employ-
er’s operations, subject to the approval of the employee’s “health
care provider.” However, the bill is silent as to what these fluid
concepts mean and, more importantly, as to any sanctions, such as
denial of leave, an employer could impose upon an employee for
failing to meet these vague obligations. The “obligations” will be,
therefore, essentiaily meaningness except in the most outrageous
cases of noncompliance by an employee.

(4) Reinstatement and Health Benefits Rights.—Under H.R. 770,
the employer must restore an employee to the same position or an
equivalent (in all terms and conditions of employment) position,
whenever, quite hterally, the employee decides to return from
leave, subject only to a right to reques inedical certification, by the
empioyee’s “health care provider,” of the employee’s ability to
resume work. The employer clearly has no discretion to delav rein-
statement tor a short period of time or for any time at all, much
less until an equivalent position becomes available. Nor does an
employer have the right to require that an employee periodica:ly
report in (by telephone or in writing) as to the basis for continued
leave or as to when he or she expects to return to work, if at all.
The difficulties this poses for an employer attempting to decide
whether a vacated position should be filled on a temporary or per-
manent basis or held open pending the uncertain return of an em-
ployee are not hard to imagine. Further, the right to require an
employee to be certified by the employee’s “health care provider”
as able to resume work is an empty one given the uncertain defini-
tion of a “health care provider.” An employer, if only for tort li-
ability and workers’ compensation reasons, should be allowed to re-
quire, at a minimum, certification by a licensed physician selected
by the employer. (An amendment to this provision made at Com-
mittee markup—that nothing in the provision shall supersede local
or State law or applicable collective bargaining agreements—does
not resolve this problem. Many sitvations likely will not be ex-
pressly addressed one way or another by law or by bargaining
agreements.)

by
(4.
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Of course, during leave, health benefits covera, must also be
continued under H.R. 770 as if the eraployee remained on the job.
However, while the implicit quid pro quo to this continued cover-
age is the employee’s return to work, there is no mechanism by
which an employer could recover benefit costs from an employee
who chooses, even voluntarily not to return to the position at the
end of the leave period. The employer cannot ask an employee to
guarantee his or her return {or even to provide written notice of
his or her intention to return); indeed, the employee has every in-
centive not to state his or her intentions in order to secure the
longest possible coverage. The inequity of this arrangement, togeth-
er with the requirement that the employee be reinstated immedi-
ately upon return, is best exemplified by a related case study of an
employer, as cited by the National Federation of Independent Busi-
ness in its February 7, 1989, testimony pefore the Subcommittee:

We recently had a young woman whn requcsted three
months’ maternity leave which we gramed. In order to
hold her job, we employed a temporary employment serv-
ice to fill this job as secretary/receptionist. During the
leave, we paid all benefits. At the end of the leave, the 1n-
dividual informed us of her decision not to return to the
labor force. In other words, we went through a period of
inefficiency and delay in being able to seek and train a re-
placement (as well as a monetary outlay to cover fringe
benefits) for an employee who did not return.

Other problems are also evident. For example, it is the apparent
intention of H.R. 770’s sponsors that the 18 to 36 month continu-
ation of health care coverage requirements under Title X of the
Consolidated Omnibus Budget Reconciliation Act (COBRA) would
not begin until after it is clear that the employee would not be re-
turning to work, rather than to allow computation of the continued
coverage period from the time when leave began. Further, it is un-
clear how an employer who maintains a health plan to which an
employee contributes through payroll deductions, a common ar-
rangement, - -uld collect payments fror an employee on unpaid
leave. Could an employer require cash payments before or during
..ave and terminate coverage when such payments were not forth-
coming, or must the employer make the employee's payments and
await the uncertain return of the emplo: ee to be reimbursed?
These are real problems which are not properly addressed by this
legislation.

(5) Enforcement/Damages.—11.R 770 establishes an entirely new,
overly complex enforcement scheme. Indeed, the enforcement pro-
visions alone comprise close to half of the entire text of Title I (the
non-federal sector requirements) of the bill. Under this novel
scheme, an employee may file a charge with the Department of
Labor, or file a private cause of action in Federal or State court
with a jury trial. A charge must be processed by the Department
through several levels, including administrative law judge hear-
ings, along a very precise, expedited timetable. A failure by the De-
partment to comply with “any obligation” in a “timely manner”
would then entitle an employee to file in court, subject to certain
conditions. Judicial review could follow in any case The employer

o
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“shall” be liable for damages for (1) lost wages and benefits plus (2)
an amount equal to the greater of (a) lost wages and benefits or (b)
consequential damages (including pain and suffering) capped at
three times lost wages and benefits. (A successful “good faith” de-
fense would allow the court to reduce damages to lost wages and
benefits.) These provisions for enforcement and, particularly, dam-
ages are virtually unparalleled under other major labor laws.
These typically provide for no private cause of action when an ad-
ministrative review and enforcement mechanism has been estab-
lished or, in those cases where such mechanism exists, at least, im-
portantly, require a filing with the relevant agency first to allow
that agency an opportunity to act on the charge and to engage in
conciliation. Moreover, where a private cause of action is allovwed,
the applicable procedure typically does not provide for an exten-
sive, quasi-judicial hearing review process within the agency.? Simi-
larly, no known labor statute gives a complainant the vague right to
bring a civil action after a charge has been filed on the basis that the
agency has failed to meet “any obligation” under the statute in a
“timely manner.” Most importantly, no major labor statute provides
for recovery for compensatory damages such as pain and suffering or
for potential quadruple backpay liability. Typically, such statutes
provide for backpay and benefits or, under some circumstances,
double hackpay and benefits.

Of course, unique rights may demand uanique remedies, despite
the resultant uncertainties and litigation costs, but it is difficult to
believe that the rights afforded by this bill deserve greater protec-
tion than those provided under Title VII of the 1964 Cwil Rights
Act, the Age Discrimination in Employment Act, the National
Labor Relations Act, the Fair Labor Standards Act, the Equal Pay
Act, the Davis-Bacon Act. the Service Contract Act, or the Reha-
bilitation Act of 1973

Finally, it is worth noting that the Department of Labor, under
two different secretaries serving in two different administrations,
has twice expressed problems with these procedures. On September
9, 1988, then Secretarv of Labor Ann McLaughlin wrote to Senator
William Armstrong addr.ssing the entorcement prccedures in S
2488, which were similar to those now in H.R. 770, noting that the
Department was concerned with the bill’s rigid enforcement proce-
dures and time frames. lack of prosecutorial discretion, and poten-
tial workload impact on other eaforcement programs On March 7,
1989, Secretary of Labor Elizabeth Dole in informing various Mem-
bers of the Committee on Education and Labor that she would
create a new and costly Federal bureaucracy to administer its re-
quirements

11

In summary. we oppose this legislation becaus *t 1s unnecessary,
will result in excessive costs, will adversely affect the development

¢ The Migrant and Seasonal AgricuMural Worker Protection Act and the Emplovee Polvgraph
Protection Act provide for an independent private cause of action with ad amistratine [an Judge
review of verv hhmited 1ssues The Fanr Labor Standards Act and the Equal Pas At also provide
for an independen’ private cause of ction but enforcement by the relevant agency is excuaie-

Iy in the courts cases are not processed through a quact judical agencs resiew mechanism




79

of flexible benefit packages to the detriment of many employees,
may result in increased discrimination against women, and will
likely ultimately lead to future demands for paid family and medi-
cal leave and other benefits which Congiess will be unable to
resist. HR. 770 is also a flawed legislative initiative in that it fails
to address many legitimate concerns of employers in managing
their work-forces and would generaly be unworkable in practice.

Tom CoLEMAN.
ToM PETRI

STEVE BARTLETT.
ToMm TAUKE.
RicuarDp K. ARMEY.
Harris W. FAWELL.
PauL B. HEnRy.
FreED GRANDY.

Cass BALLENGER.
PETER SMITH.




SUPPLEMENTAL VIEWS BY REP. STEVE GUNLERSON ON
H.R. 770, THE FAMILY AND MEDICAL LEAVE ACT OF 1989

It is true as stated in the Majority’s views cn H.R. 770, that the
United States has experienced a demographic revolution in the
composition of its workforce in recent years. The participation of
women in the labor force has risen from 19 percent in 1900 to more
than 52 percent today—with 44 nercent of the labor force being
composed of women. Therefore, I believe that Federal legislation to
encourage the provision of protected family leave in today’s work-
place is very definitely warranted. If there is a proper role for the
Federal government to play in encouraging and possibly in provid-
ing job security protection to werking family members, it is in this
area. However, I have a number of serious concerns over H.R. 770
as it requires employers to provide leave that extends far beyond
basic protections that should be provided under Federal law.

There is no question that at a time when 44% of our Nation’s
workforce is comprised of women, a number that is expected to in-
crease to 47% by the year 2000, we must take into account the very
special needs of this population in the workplace. This is expecially
important since the vast majority of those women who work today,
do so for purely economic reasons. Therefore enactment of Federal
legislation to protect the job security of working parents may be
justifiable, but only if we view our role as simply setting miaimum
standards under these limited circumstances, and only when efforts
to encourage the provision of such leave have failed.

There is legitimate debate today as to whether or not mandates
should be the vehicle for achieving such job protected leave for
working family members. Mandates in this area run the risk of
backfiring and resulting in increased discrimination in the hirirz
and promotion of women in their child-bearing years.

The Federal Government’s first option should be to provide in-
centives to employers 10 provide leave for such family situations,
especially to provide paid leave and cafeteria plans that offer em-
ployees flexibility in the determination of their individual needs. If
and when incentives fail, then I feel that limitec. mandates should
be considered.

However, if we decide to go the route of imposing mandates on
employ: i to provide family and medical leave, as opposed to first
trying the incentive approach, such requirements must be fair and
reasonable, setting ' xanimum standards of protection. We must not
take the approaca provided for under IL.R. 770, which provides 10
weeks of protected family leave and 15 weeks of protected medical
leave. This legislation runs the risk of allowing an employee to
take 25 weeks of leave over a 1 year period It is simply too much
too soon.

In fact, the further we get away from the specific purpose of al-
lowing families, particulariy women, to have children while main-

(30)
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taining es .....al employment, the less of a chance we have in
seeing any form of family leave legislation enacted in this or any
other Congress. When we begin to extend this job security protec-
tion into other areas, particularly when we mandate lengthy peri-
ods of medical leave and leave for caring for family members other
than children, we run the risk of stifling efforts by employers who
are increasingly providing flexible, individualized benefits plans to
workers; of tying employers’s hands, particularly where jobs are
not easily filled temporarily; and of imposing inflexible policies
that will result in too many workers being absent from the work-
place at a single time.

In recent years a significant number of States have begun consid-
eration of legislation that would provide job protection to working
family members, but the bulk of these laws concentrate only on
maternity or parental leave for birth or adoption of a child, and
care for seriously ill children. Of those who have enacted legisla-
tion, most just provide minimum protections for working parents
so as not to tie the hands of employers. Few of these extend leave
for care of family members other than employee’s children or for
medical leave, and those who do such as Wisconsin provide very
limited, basic protections.

Last year the State of Wisconsin enacted what I consider to be a
reasonable approach to the issue of providing job protection to
family members in need of taking leave for the birth or adoption of
a child, for care of a seriously ill family member, or for serious ill-
ness. Under Wisconsin’s law, employees who have worked for an
employer for 1 year or more must be granted 6 weeks of upaid
leave for the birth or adoption of a child; 2 weeks for care of a seri-
ously ill child, spouse, or parent; and £ weeks for a serious illness.
Over a one year period an employee may take a maximum of 8
weeks of leave for any coinbination of the above. This law, while
still in the implementation stages, provides what seems to be very
basic protections to eniployees recogmzing the changing neec; of
the working family member while still not going beyond the
bounds of basic job protection.

For those of us who would like to see legisl: .on enacted that
would result in increased provision of ich protected family and
medical leave for all employe~s, we see H.R. 770 as reported, as a
threat to the realization of such a goal. We may have a chance of
enacting tor the lst time, a Federal policy that makes the work-
place more sensitive to the needs of the working fr-mly 1 hope that
we can come to agreement on legislation that would provide mean-
ingful incentives tc employers to provide family and medical leave
to working family members, or a least legislation that would pro-
vide limited but {air mandates which provide basic job protection
for employees. If we find, after careful study that we truly need to
extend this protection further, then we should do so at at later
time.

STEVE GUNDERSON.




ADDITIONAL VIEWS OF THE HONOFABILE MARGE ROUKE-
MA, H.R. 770, THE FAMILY AND MEDICAL LEAVE ACT OF
1989

I must reluctantly part company with my Republican colleagues
on the Education and Labor Committee and endorse the Family
and Medical Leave Act, H.R. 770, as legislation which represents
good personnel practice and sound public policy. While I under-
stand their reluctance to initiate additional “mandated employee
benefits”, I regard their opposition to this legislaticn as misplaced.
This is the wreug issue on which to join the battle over federal
mandates. By opposing the Family and Medical Leave ..ct, the
most important piece of “pro-family” legislation to come beforc the
Congress in years, we risk the perceptin:. that we simply do not
care about the future of the American famly. I don’t believe this is
a risk any thoughtful legislator—or employer—really wants to
take.

Wi.en I first considered \he ~riginal family leave bill, I was con-
cerned that the legislation we d cripple business compertit:veness
and employee productivity. However, after careful consideration of
demographic changes in the work force and the piessing hardships
faced by workers to meet fundamental family responsibilities, I
concluded that a compelling case exists to support the concept of
family leave, but that 1e form of the legislation 5;ad to be changed
significantly tc meet the legitimate zoncerns of business.

The initial bi! was too far-reaching and insepsitive to the reali-
ties faced by the average employer Consequently, I negoticted a
¢cempromise which resulted in decreasing costs to business while
maintaining operational flexibility. In its current form, the Family
and Medical Leave Act will not interfere v ith business productivi-
ty. The details of the compromise are explained in the Report; how-
ever, [ would like to outline brietly the most sign”icant features of
the compromise which add.ess business .cncerns.

The original bil! provided 18 weeks of fumily leave, 26 weeks of
medical leave, covered firms with 15 or more employees, and work-
ers with more than 3 months’ service, including most part time em-
ployees. It did not contain an exemption for key employees.

The compromise dramatically recuced the leave periods to 10
weeks for family leave; 15 weeks for medical leave. The bill now
covers businesses with 50 or more employees Key employees are
exempt from reinstatement rights, if their absence wou'? caase an
employer substantial economic harm. Only those employees who
have one year of service and work at least 20 hours a week will be
covered. Tlis effectively eliminates most part-time and seasonal
worlers Because of these changes, the costs of the bill were also
greatly reduced. GAO estimatcs an annual national cost of $188
mullion per year ia continuing health insurance benefits for those
on leave. At a coverage ‘hreshold of 50 or more employees, tte cost
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of providing family and medical leave will be approximately $4.50
per employee annually. Further, GAO estimates that only 1 in 300
employees will avail themselves of leave under this lerislation.

Family and Medical Leave is a minimum standard of job protec-
tion that is entirely consistent with the traditions of American
labor law. It is completely consonant with such protections as child
labor laws, anti-sweatshop codes, the minimum wage, and woker
health and safety regulations. As society has changed, we nave
always adjusted our labor protection standards to meet new cir-
cumstances.

The relationship betwee:: the American family and the work
place has undergone drastic changes. Only 109% of American fami-
lies have both a mother and father present with their children.

’ Women now comprise 48% ot the U.S. labor force Nearly one

fourth of these working women have spouses who earn less than
315,000 per year. Nearly one half of all working women have chil-
dren under 18 years of age and the proportion of woren with chil-
dren under age 6 who work full time has increased dramatically,
and will continue to do so. These women work out of economic ne-
cessity. More often than not, they are the sole support of their chil-
dren.

Since women are no longer at home to fulfiil traditional care-
giving roles as mothers, or to take care of ill elderly parents, socie-
ty is undergoing a tremendous process of transformation. Funda-
mental family responsibilities must still be met—but the family is
on a collision course with the work place. Family and Medical
Leave is, accordingly, not some radical new employee benefit, as
critics as. ert, but a simple minimum labor standard that intelli-
gentlv responds to the demographic changes in the American work
force.

Among the states with family leave statutes are California, Colo-
rado Connecticut, Kansas, Massachusetts, Montana, Oregon, Penn-
sylvaria, Washington and Wisconsin. Numerous other states have
family leave laws under consideration Several states have enacted
family leave laws whose provision are considerably more generous
than those contained in H.R 770. Businesses 12 those states are
functioning very successfully with job protection guarantees. In the
many hearings the Subcommittee on Labor-Management Relations
has held on this legislation, not one business in any state with
family and medical leave laws has come before us and stated that
maintaining health insurance and job security for their workers
was wreaking financial havoc in their business. No family and
medical leave state has told us that these laws were destroying job
growth or business productivity.

We can only conclude that the ~pposition to the Family and Med-
ical Leave Act is based on the same considerations that led oppcn-
tents, in another era, to assert that the Fair Labor Standards Act
would disable job growth and impose unbearable burdens on em-
ployers. Notably, since FLSA was enacted in 1938, American busi-
ness has prospered In good economic times and in bad, minimum
federal labor standards, such as Family and Medical Leave, post no
threat to economic prosperity.

I am confident that passage of this bill will bear out our past ex-
perience with other such labor standards Family and Medical
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Leave is indeed a modest proposal to provide job security to work-
ing Americans during a family medical crisis It 1s an 1ssue of fun-
damental fairness t¢ American families

Marce Roukema. M.C
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INDIVIDUAL VIEWS OF REPRESENTATIVE GOODLING

My decision to oppose H.R. 770, the Family and Medical Leave
Act of 1989, was not easily made. Persuasive arguments, as with
many controversies before Congress, can be made 1n support of and
in opposition to the legislation.

It 1s clear that employers are becoming more responsive to the
family and medical needs of their employees and that this trend is
likely to continue, if for no other reason than it makes good busi-
ness sense in light of demographic chang es in America’s workforce
Nevertheless, it is also clear that gaps in employer policies exist
and that, while many employers without formal policies no doubt
accommodate their employees on a case-by-case basis, some work-
ers will be denied even minimal leave and job protection rights
during times of family crises.

Whether this patchwork of employer practices is viewed as the
glass being half empty or half full, I do not believe that federal leg-
1slation mandating leave is the proper response. The difficulty with
such a mandate is that it in..crently eliminates an individual em-
ployer’s flexibility to effectively run a business while meeting the
legitimate personal needs of his or her employees. Mandated leave
const.tutes a “one size fits all” solution when the underlying
premise to the solution—at least as applied to a universe as diverse
as the American workplace—is patently false For cxample, a large
corporate, white-collar office might well be able, without ¢ ficulty,
to provide ten weeks of paternity leave for the birth of a child, but
a smaller employer whose employees are engaged in individual,
skilled specialties may simply be unable to spare, for many rea-
sons, an employee for that long of a period. Does this mean that a
smaller employer will refuse to accommodate kLis or her employees
and deny all leave? To the contrary, the employer is hikely to fully
understand the value of the employce and will undoubtedly at-
tempt to work out some type uf reasonable, if less than r rfect, ar-
rangement for leave which will both retain the employe.’'s loyalty
and allow the employer’s business to operate. Of course, between
these two examples are a myriad of other kinds of businesses and
workforces, often in a constant, fluid state of change. Legislation
such as H.R. 770 which eliminates an employer’s discretion in de-
veloping leave policies fails to recognize this reality and may well
impose an impossible burden on many businesses, ultimately to the
detriment of both employers and employees. In this regard, I share
the Secretary of Labor’s concerns, as noted in her March 7, 1989,
letter discussing H.R. 770, that the "ill will “impose the costs of
leave mandatorily on employers regardless of their ability to
absorb such costs thus reducing their productivity and U.S. com-
petitiveness.”

For these reasons, and others—I am particularly concerr d with
the possibility that the bill may have an adverse impact n the
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availability of other employee benefits and may result in increased
job discriminiation against women—I cannot support H.R. 770. Nev-
ertheless, 1 recognize, as must others who oppose this bill, that
there may come a time when we will need to reexamine ur posi-
tion. The employer community has represented that 1t is becoming
increasingly sensitive to the family and medical needs of its em-
ployees and is voluntarily, on a growing basis, accommodating
those needs. Time will tell whether these promises and predictions
become reality 1n the form of virtually universal employee cover-
age under some form of reasonable leave policy, or whether legisla-
tion ultimately becomes necessary

Finally, I woula like to particularly commend Rep. Roukema for
attempting to find a common ground o. this legislation between
the opposing part.es. The current bill being reported by the Com-
mittee is largely a result of her successful negotiations over many
difficult issues, and 1 believe that all members ¢ the Committee
would agree that 1t is miuch improved over earlie: versions. Indeed,
1n the heat of the current debate, it is easy to lose sight of what the
original Family and Medical Leave Act, as introduced in the 100th
Congress, included: coverage of employers with 5 cr more employ-
ees, 18 weeks of family leave, 26 weeks of tempcrary medical leave,
eligibility after 3 consecutive months of employrm:ent or 500 hours,
and a mandate to study the feasibility of paid leave The very sig-
nificant changes 1n each of these, and other, areas aow reflected in
H.R. 770 are largely due to the efforts of Rep. Roukema. Whijle
many members will continue to oppose the bill, it ~an hardly bhe
gainsaid that these changes alleviated mar v of the concerns of the
employer community

WiLriaMm F. GoobpLing
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